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HOW IS THE LAW TO BE ENFORCED IN IRELAND? 


Mr. Justice O’Hacan has seasonably reminded the public of 
England, no less than of Ireland, that of the ultimate effects of the 
Land Act no man can form a judgment either to-day or to-morrow. 
Meanwhile, the mere passing of the Land Act (Ireland), 1881, 
has produced one immediate result, which deserves the careful 
attention of the whole nation. It has brought the whole British 
people, no less than the British Government, face to face with one 
inevitable question: How is the law to be enforced in Ireland? 
That the law must, if possible, be enforced, is granted on all hands; 
and for this general agreement there are two valid reasons. If the 
statute is to produce any salutary effect at all, all illegal opposition to 
its action must be quelled, and that not for a month or six months, 
but for a period (say of at least five or six years) sufficient to allow 
time for the fair trial of one of the greatest legislative experiments 
which any State has ever taken in hand. ‘The Act, again, is in reality 
a grand award determining the respective rights of landlords and 
tenants. The award has been made by the State with a view to what 
is just for all parties; the State, therefore, is bound by every con- 
sideration of duty, one might almost say of honour, to see that the 
terms of the award are carried out. To perform this duty is, it is 
admitted, a task of no small magnitude; and it is worth while, 
before considering how the difficulty is to be met, to state exactly 
what is its nature. In all matters which do not concern political 
differences or agricultural questions, the law is as well kept in 
Ireland as elsewhere. The criminal statistics of the country com- 
pare, it is said, favourably with those of other lands. Rape or 
larceny is at least as easily punished in Cork as in London. The 
difficulty, and the only difficulty, is, how to enforce in Ireland 
laws which have reference to the conduct of political agitation or to 
rights of landlords and tenants. How is this difficulty to be met; or, 
in other words, how is Ireland to be governed? Several answers to 
this question have been or may be suggested. My aim is to state 
VOL. XXX, N.S. PP 











588 HOW IS THE LAW TO BE ENFORCED IN IRELAND? 


what these answers are, and to examine, in the driest and calmest 
manner possible, what may be their worth. 

The answers to the question raised are threefold. 

First. Ireland may be ruled (and the law, it is supposed, be 
enforced), as the country now is ruled, under a system of arbitrary 
government. 

“ Arbitrariness,” which is not necessarily the same thing as 
tyranny or oppression, is the essential characteristic of the present 
method of administration, or, in other words, of government by 
what is called coercion. That this is so cannot be disputed by any 
one who looks facts in the face. At the will and discretion of the 
Lord-Lieutenant, that is, in plain terms, at the will of Mr. Forster 
(subject to the supervision of the Cabinet), any man in Ireland, be he 
rich.or poor, known or unknown, guilty of notorious crimes or 
innocent of all offence, may be arrested, thrown into prison, and be 
kept there without trial until the 30th of September, 1882. When, 
moreover, the prisoner comes out of confinement he has no remedy 
whatever for the arrest, even can he make it as clear as (day that 
the arrest was the result of carelessness or malice. Every protection 
for personal liberty provided in appearance by the so-called Coercion 
Act—44 Vict. cap. 4—is, with one exception, absolutely futile. The 
one genuine limitation on the power of arbitrary arrest is the neces- 
sity of reporting every arrest to Parliament. Otherwise the Irish 
Executive is, as far as authority to imprison goes, absolutely despotic. 
Nor can any one now allege that the extra-legal powers conferred 
by the Coercion Act will be allowed to lie idle. They have 
certainly been pushed to their extreme limit; they have very pos- 
sibly been pushed, though, perhaps, with valid excuse, beyond their 
extreme limit. The chiefs of the Land League are already in prison. 
All thoughts of using the Act for the detention only of village 
ruffians and such small fry have been abandoned ; the Coercion Act 
is avowedly used as a means for breaking up the Land League; the 
aim of the Cabinet is so to administer the law as to ensure the easy 
working of the Land Law. Any person who recommends opposition 
to the Land Act, any person who directly or indirectly urges tenants 
not to make use of the Act, any person who thwarts or threatens to 
thwart the operation of the Act, runs a risk of finding himself 
suddenly transported to Kilmainham Gaol. It is not my object to 
criticise the action of the Government, which, be it right or wrong, 
wise or foolish, is, it must be admitted, approved by the vast majority 
of Englishmen and Scotchmen. My purpose is simply to make clear 
past a doubt that the existing mode of ruling Ireland is, whether it 
be a bad method or a good method, essentially arbitrary government. 
The policy of coercion is, disguise the matter as you will, simply the 
policy of ruling by means of discretionary preventive arrests. 

The temporary advantages of despotic administration are obvious. 
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It is for the moment effective, and (what in times of revolution is of 
consequence) is seen to be effective. The arrest of Mr. Parnell; the 
re-imprisonment of that object of Mr. Gladstone’s recent affectionate 
admiration,—Mr. Dillon; the seizure of men of mark, are strokes 
of statesmanship which impress the popular imagination. They may 
excite natural horror in Dublin and kindle offensive and brutal 
exultation in London, but they undoubtedly let everybody know that 
(to use an expressive vulgarism) ‘the Government is there,” and 
bring before every man the most unmistakable evidence that the 
Sovereign of the country is to be found at the Castle and not at the 
offices of the Land League. It may further be conjectured that the 
recent coup d’état under Act of Parliament has been the means of 
guarding against impending dangers, hidden from the public, but 
known to the Ministry ; sudden and startling arrests may be not only 
the safest but the most humane method of counter-working plots just 
about to explode. Indeed the apparent humanity of arbitrary govern- 
ment was probably the main consideration which commended the 
system of coercion to the present Ministry. This must, of course, 
appear the wildest of wild assertions to the crowds who are cursing 
at Gladstone and damning “Buckshot Forster,’ but any one who 
cares to give the subject a moment’s reflection will soon see that 
despotic powers in the hands of humanitarians may be combined 
with a kind of leniency which is utterly incompatible with the stern, 
undeviating, fatal action of regular law. Suppose that Mr. Parnell 
and his associates, high and low, were at once put on trial before a 
court which would go simply by the evidence, and if the law has 
been broken would unhesitatingly convict the prisoners. Can any 
one doubt what the result would be? Some of the “suspects” (the 
term, by the way, is an odious one, utterly alien to the whole genius 
of English law) would be proved innocent, and released from confine- 
ment, but some, at any rate, would be turned into convicts, and 
exchange the comparative ease of life at Kilmainham for the severe 
discipline of genuine imprisonment. Statesmen of humanity, anxious 
above all things not to widen the breach between England and 
Ireland, might assuredly come to the conclusion (whether wisely or 
not) that preventive arrests, which involve neither trial nor punish- 
ment, are preferable to trials leading to conviction, to prison, and to 
penal servitude. 

Such are the advantages of arbitrary government, but despotism, 
even though tempered by leniency, has, as a permanent system of rule, 
two fatal defects. 

In the first place it is despotism, and has all the natural faults of 
despotic rule. No man, or body of men, can be trusted to wield 
arbitrary power. The present Cabinet are less likely to abuse ex- 
cessive authority than any set of men to be found in England. Mr. 
Gladstone, Mr. Bright, Lord Hartington, and Mr. Forster are too 
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well versed in affairs to yield to panic; they are too philanthropic to 
be guilty of any conscious cruelty; they are too much attached to 
the cause of justice and humanity to play any of those freaks 
of power which the literary zealots of force fancy to be the sole means 
of checking anarchy. But even such ministers as these may gradually 
go a good deal farther on the road of tyranny than they originally 
intended when they struck into a path of which they had no ex- 
perience. The Coercion Act is assuredly not now used in the way in 
which its authors intended to employ it; it is stretched beyond its 
spirit, if not actually beyond its letter. For this the Ministry may 
deserve no blame, and had the Act never passed it might still have 
been their duty to arrest Mr. Parnell and save the State by 
deeds which needed the sanction of a statute of indemnity. Still, 
while the arrest of conspirators, the prevention of intimidation, or 
the dissolution of associations which in fact, even if not in name, 
are hostile to the public peace, may well become the bounden duty of 
the executive, it is impossible not to perceive, even on the part of the 
present Cabinet, a tendency (which may become dangerous) to create 
an offence utterly unknown to the law of England, viz.—the crime 
of advising Irishmen not to have recourse to the Land Court. The 
peril, however, of oppression at the hands of Mr. Gladstone or of Mr. 
Bright is, it may fairly be said, not serious. But neither Ministers 
nor Cabinets are immortal. The Government who have founded the 
system of arbitrary arrests will not always be the persons to administer 
it. The despotism of Mr. Gladstone’s Ministry is assuredly in in- 
tention lenient and humane despotism ; but the Coercion Act worked 
by ardent Tories such as Lord Salisbury, Mr. Lowther, or Lord 
Randolph Churchill, might produce a system of administration of 
which, to the Liberals at least, the tyranny was far more manifest than 
the leniency. Moreover, arbitrary rule, though it may under some cir- 
cumstances be just, can from the nature of things never wear the 
appearance of justice, and the maxim, de non apparentibus et non 
existentibus eadem est ratio, is nearly as true and quite as important in 
the field of politics as in the province of jurisprudence. One must 
also never forget that the exercise of arbitrary power places almost 
insuperable obstacles in the way of the return towards paths of 
legality. Officials who have once become accustomed to unlimited 
administrative authority cannot if they would work under the re- 
straints of law, and subjects who have been ruled under systems of 
arbitrary power lose the capacity for taking part in that “struggle 
for justice’ which a celebrated German writer treats as the absolute 
foundation of progressive and orderly government. Mr. Gladstone 
and others have complained that the loyal citizens of Ireland 
have failed to give that individual assistance towards enforcing the 
law on which every ruler has a right to count ; whether the complaint 
be just or not I cannot judge, but if the complaint be well founded 
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there is no difficulty in tracing the evil to its cause. In a country 
used to Coercion Acts and to suspensions of the legal guarantees for 
individual freedom there is certain to be a lack of vigorous individual 
effort in support of public authority. Nor does the essential evil 
involved in the very nature of despotism end here. The object of 
every statesman is to accustom Ireland to the supremacy of law. 
To oppose despotism to anarchy is in reality to pit one kind of law- 
lessness against another. Whatever be the result of such a contest, 
its very existence is fatal to the gradual development of respect for law. 

In the second place, arbitrary government, as it must be adminis- 
tered by English statesmen, has, in addition to the natural vices of 
despotism, the peculiar and fatal defect of weakness. The gentlemen 
who the other day at Guildhall welcomed the tidings of Mr. Par- 
nell’s arrest with cheering and waving of hats and handkerchiefs, 
and the like disgusting signs of unseemly elation, no doubt 
fancied that the rule of strong government had begun, and that the 
Irish leader, who has been convicted of no crime whatever, had at 
last met with punishment. In this they were mistaken; it is very 
easy to arrest Mr. Parnell, but to make a man a prisoner is a very 
different thing from punishing him. A “suspect” is not a convict ; 
to treat him as a convict would be a deed of the grossest and most 
revolting injustice. The Coercion Act itself provides that any 
person arrested under it “shall be treated as a person accused of 
crime, not as a convicted prisoner.” Hence detention in Kilmainham 
Gaol is no fearful penalty ; it is not more disagreeable than impri- 
sonment under the Church Discipline Act. There is every reason to 
suppose that Home Rulers will bear easy martyrdom with as much 
cheerful equanimity as do Ritualist parsons. To some of them Kil- 
mainham Gaol will be simply the vestibule to the House of Com- 
mons; to others it will be valuable as a certificate of undoubted 
patriotism. In any case detention, which is not punishment, and 
involves no social stigma, will, while it may be irksome to the sufferer, 
soon cease to inspire any terror among those who think of fol- 
lowing his steps. None but a person of determined resolution would 
care to go through the painful experience of Michael Davitt. There 
is no man or woman of ordinary pluck who would greatly dread the 
sufferings of Mr. Parnell. The Government’s bark is, as the saying 
goes, much worse than its bite, and the world will soon learn to treat 
the loud bark as no serious matter. There is, again, a practical limit 
to the power of mere arrest; you cannot put all disloyal Irishmen 
in gaol; the country would, I rejoice to believe, never bear to know 
that Irish gaols contained as many as, say, two thousand untried 
prisoners. What, again, is to be done with members of Parliament? 
Four of themare already at Kilmainham. The only practical result 
seems to be that the Land League can now hold meetings and draw 
up proclamations in gaol. Such proclamations are, as we see, issued 
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with ease. They assuredly will not impress the Irish people the less 
because they are signed by men who certainly are prisoners, and 
may well be held by their admirers to be martyrs. Is the country 
prepared to send all the Home Rulers, or half of them, to keep 
company with Mr. Parnell and Mr. Dillon? Parliament has indeed 
no love for Obstructionists, but mere motives of self-respect will forbid 
the House of Commons to allow thirty of its members to lie in prison 
unconvicted and untried. To do so would be astrange and ominous 
method of convoking an Irish Parliament in Ireland. The hand, 
then, of the Government may at any moment be forced. Let the 
Home Rulers meet in Dublin and denounce the Land Act in the very 
language used by Mr. Parnell. If they are left at liberty his im- 
prisonment becomes a palpable farce; if they are arrested, then, on 
the meeting of Parliament, the Coercion Act becomes unworkable. 
What this dilemma proves is not that the immediate action of the 
Government is wrong, but that preventive arrest cannot be used as 
an instrument of permanent administration. The supporters of 
coercion may, indeed, urge that it was never meant for more than a 
temporary expedient. One may, perhaps, be allowed to remember 
that temporary suspensions of the Habeas Corpus Act and other 
guarantees of personal freedom have, as history proves, constantly 
lasted for long periods, but the concession that coercion is a mere 
temporary device is enough for my purpose. A system of adminis- 
tration which is despotic, which is weak, and which cannot last, may 
indeed serve at a pinch, but can never afford the means for preserving 
order long enough to give the Land Act a fair trial. 

Secondly. A vigorous effort may be made to govern Ireland by 
strict enforcement of law through ordinary legal methods. 

The bare suggestion that we have struck into a wrong road, and 
ought at once return to the paths of legality, will strike many 
Englishmen as on the face of it absurd. The Coercion Act is in 
their eyes the guarantee against revolution; to propose that the 
power of arbitrary arrest should be dispensed with, and that reliance 
should be placed solely on the force of the law, seems to them like 
proposing that Dublin should be given up to the hands of the mob, 
and that Mr. Parnell should be proclaimed King of Ireland. Persons, 
however, who think in this way are victims to a double delusion ; 
they vastly overrate the efficaciousness of coercion—on this point 
enough has already been said—and they greatly underrate the 
resources of the law. The arm of the law is stronger and reaches 
farther than peaceable citizens are apt to suppose. The vigorous 
action of the Irish executive, which during the last fortnight has 
commanded so much applause throughout Great Britain, hardly 
needed the Coercion Act for its legal justification. At any time the 
Government is bound to preserve the public peace, and possesses ample 
powers for the discharge of that duty. At any time the Govern- 
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ment may arrest criminals or persons charged with crime, may 
disperse mobs, and may quell riots, and for that purpose use either 
the truncheons of the police, or, should necessity require it, the 
fire-arms of the troops; the Government may patrol disturbed 
districts, may seize any man who intimidates or assaults his neigh- 
bour, and may give protection, by force of arms if necessary, to well- 
disposed citizens liable to be hindered in their legal pursuits. All 
this can be done by the Government, and has been done hundreds of 
times already, without any reference to the provisions of a Coercion 
Act. Treason, riot, sedition, and conspiracy were not made crimes 
by any Act of last session, they will not cease to be crimes when 
44 Vict. cap. 4 has expired. If the members of the Land League 
have committed any of these crimes, then the leaders of the Land 
League are, quite independently of the Coercion Act, liable to arrest, 
trial, conviction, and punishment. Grant, however, that Mr. Parnell 
and his friends, while bringing Ireland to the verge of revolution, 
have avoided committing any crime. Even then the resources of 
legal government are not exhausted. Legislation can supply the 
defects of the criminal law. The Land League, and associations like 
the Land League, may be declared unlawful—not by proclamations, 
the effect of which, to say the least, is extremely doubtful—but by Act 
of Parliament. The ordinary law, again, is as far-reaching as it is 
strong. The Coercion Act is limited to Ireland, but a conspirator who 
has committed treason or has been guilty of sedition in Cork may be 
arrested in London no less than in Dublin. There is indeed some 
excuse for the popular failure to recognise the full power of ordinary 
law. The one fault with which the present Ministry can be fairly 
charged is the omission to exert, more than a year ago, every legal 
power which they possessed for the maintenance of order. It may 
certainly be contended with force that strenuous exertion of legal 
powers in the spring of 1880 would have made it unnecessary to 
. obtain extra-legal powers in the winter of 1881. However this may 
be, it is demonstrable that but for one circumstance every considera- 
tion tells in favour of the exercise of legal authority, as against the 
exercise of arbitrary power. The apologists, however, for coercion 
will of course contend that in one essential circumstance, proceedings 
under the Coercion Act have an advantage not possessed by proceed- 
ings in accordance with the ordinary law of the land. Arrest under 
the Act does not involve bringing the prisoner to trial. Any other 
kind of arrest is merely a preliminary step to having the prisoner 
tried, and in every important case tried by a jury. But trial by an 
Irish jury means, it is urged, in the case of every man accused either 
of political or of agrarian offences, all but certain acquittal. The 
reason, in short, why coercion is necessary is, that Irish juries will 
not, as matters now stand, return verdicts for the Crown. As to the 
facts of the case the only authority to which Englishmen, with no 
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personal knowledge of Ireland, can look with any confidence, is the 
recent report of the select committee of the House of Lords to 
inquire into the operation of the Irish jury laws. The summing up 
of the evidence before them is expressed as follows :—‘‘In many 
counties it seems to be admitted that while in civil cases or in 
criminal cases, into which no disturbing element enters, the juries 
will ordinarily find a verdict in accordance with the evidence, it is 
idle to expect them to do so in cases coming within the description 
of crimes arising out of disputes as to the occupation of land—crimes 
arising out of religious or political antagonism, aggravated assaults.” 
‘In such cases grievous miscarriages of justice have been of frequent 
occurrence. This tendency (sic), which, in the opinion of many 
witnesses, manifested itself previous to the recent disturbances, has, 
as was to be anticipated, become more conspicuous during the pre- 
valence of the agitation which has overspread the country lately. In 
places where the agitation is most deeply seated the law has been 
again and again violated with impunity, not only because of the 
difficulty of obtaining evidence, but because even where it has been 
found possible to obtain it the jurors have refused to find verdicts in 
accordance with the facts. In such cases, though the criminal may 
have been detected in the act of committing the crime, though he 
may have been arrested bearing upon his person traces which could 
leave no doubt as to his guilt, though his identity may have been 
clearly established, the jury have again and again either disagreed 
or found a verdict of acquittal. These findings have repeatedly pro- 
voked the strongest censure on the part of the judges, and have in 
some instances led to the postponement of any remaining cases upon 
the ground that it was useless to submit them for trial. On other 
occasions the prosecution has been compelled to accept a plea of 
guilty upon an understanding that the defendants were to be 
liberated without punishment upon their own recognisances” (Report, 
p. v). The committee may indeed not have been entirely free from 
Conservative bias, and as to the extent to which the verdict of juries 
in criminal cases is untrustworthy there would appear to be a 
difference of opinion among equally competent witnesses. But the 
general truth of the conclusion come to by the committee is borne 
out by statement after statement in the evidence appended to the 
report. In some parts of Ireland “it is,” according to Mr. Justice 
Lawson, “absolutely impossible to obtain a conviction now for any 
offence connected with any agrarian matter,’ and his lordship 
gives, from his own experience, two cases which fully support 
his statement. “The plain result” of such cases “is that it is 
a public announcement of a most emphatic kind to the people 
of the country that they may, with the most perfect impunity, 
attack a house at night, and although they may be identified by 
every one of the inmates, they will be sure to be acquitted.” 
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“In any case connected with the land we found it impossible to 
get” the jury “to do their duty, though the evidence was perfectly 
clear.” ‘In the country,” says Mr. Gibson, Q.C., ‘in cases of an 
agrarian character, Boycotting cases, in which this unfortunate land 
question comes in directly or indirectly, there is no use in going to a 
jury. Ina Crown case it has always been for some time impossible 
to get a conviction in any case of this kind, but in cases on the civil 
side, unless the case is so coercive that you are entitled to a 
direction by the judge who tries the case, there is very little use in 
going to trial, because any question of fact which can be suggested 
will be found against the plaintiff.’ Further quotations from the 
evidence on this matter would, if space allowed, be interesting, but 
they are for the present purpose superfluous. It may be taken for 
granted that trial by jury has, as regards a particular class of cases, 
broken down, and has become in other parts of Ireland besides the 
county of Limerick “a farce and a mockery.” To admit this fact is 
quite a different thing from admitting the inferences drawn from it 
by those who base upon the difficulty of obtaining a verdict for the 
Crown an argument in favour of coercion. The case stands thus: 
The maintenance of the ordinary course of law can be shown to be 
in itself far preferable to the present system of arbitrary govern- 
ment. The sole argument in favour of coercion is that the operation 
of the law is impeded by a break down in one part of criminal pro- 
cedure. The natural inference seems to be not that coercion should 
be maintained, but that the system of criminal procedure should be 
amended. 

Thirdly. The experiment may be made of governing Ireland under 
the ordinary law reinforced by the partial abolition of trial by jury. 

This (as far as abolition of trial by jury goes) is in effect the 
recommendation of the Lords’ committee. They urge that the 
summary jurisdiction of the magistrates exercised without a jury 
should be extended so as to enable the justices to deal with rioting, 
aggravated assaults, the taking forcible possession of land, the right 
to which has already been disposed of by a court, assaults on process- 
servers, intimidation, and the like. But after these recommenda- 
tions, which of themselves go a great way, the committee add— 


‘* The evidence which we have taken has . . . . forced upon us the conclusion 
that as long as a large part of Ireland continues under the influence of the 
present agrarian agitation, the steps which we have suggested will probably 
not prove sufficient to insure the punishment of crime. . . . . c 

‘‘Under these circumstances it will be for her Majesty’s Government to 
determine whether or not trial by jury should for a limited time, within a 
limited area, and in regard to crimes of a well-defined character, be replaced by 
some form of trial less liable to abuse. 

‘It has been suggested by some witnesses that the same results might be 
arrived at by empowering the judges to refuse verdicts which they believe to 
have been perversely found, or by having recourse to specially selected juries 
for the trial of agrarian and political crimes. We believe that if any departure 
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is to be made from the practice of allowing the guilt or innocence of an accused 
person to be determined by a jury of his fellows, it would be better altogether 
to suspend trial by jury for a limited time and for particular offences, than, 
while preserving the outward form of the institution, to supersede it in effect.” 
—(Report, pp. xi and xii.) 


This recommendation is manifestly a very grave one. No one who 
did not feel its whole gravity would be fit to consider the topic at 
all. It is no light matter to admit openly that one, and that perhaps 
the most popular portion of the British constitution, cannot without 
great restrictions be applied to a whole division of the United King- 
dom. Itis no light matter to take away from innocence any apparent 
safeguard against unjust conviction. The indirect and the political 
consequences of trenching on the sanctity of the jury-box are, in fact, 
so great, that before any change of the kind recommended by the 
committee can be made, the necessity for the change ought to be made 
so plainly apparent that no impartial man can doubt that the necessity 
exists. It were well that, even at the risk of some temporary increase 
in disorder, a desperate effort should be made to see whether, without 
the use of coercion, the ordinary law cannot be enforced by means of 
the existing mode of trial. This end might perhaps be attained by 
giving the Crown authority to carry out by proclamation the innova- 
tions suggested by the committee. If the jury itself was known to 
be upon its trial, both Government and people might make exertions 
such as have not yet been made to free the existing procedure from 
the discredit into which it has fallen. To any fair-minded man it 
will also on reflection be apparent that any inroad on the system of 
trial by jury ought to be accompanied by a total abandonment of the 
policy embodied in the Coercion Act. The one plausible plea for 
allowing (what in itself is monstrous) arrest and imprisonment without 
trial is, that as things now stand men admittedly guilty of crimes 
cannot on trial be brought to conviction. It may be right to keep 
Mr. Parnell in prison, if though he can be proved to have broken the 
law he cannot, owing to the partiality of Irish juries, be punished 
for having broken it; in this case he is kept in prison because he 
cannot have a fair trial. But if Mr. Parnell cannot be proved to have 
committed any crime for which he would be convicted on satisfactory 
evidence by a fair court, then his imprisonment (however convenient 
his confinement may chance to be for the Cabinet or for the nation) 
becomes an abominable outrage on every principle of justice. The 
bare supposition that he is kept in prison not because he has com- 
mitted any crime, or is bond fide believed to have committed any 
crime, but because his personal liberty is inconvenient to the British 
Government, involves a charge of such odious injustice against the 
Cabinet that no impartial man would for a moment venture, without 
the strongest evidence, to entertain it. The fact, however, that this 
suspicion may be entertained by thousands of Irishmen who at the 








HOW IS THE LAW TO BE ENFORCED IN IRELAND ? 547 


moment cannot in reason be expected to be either calm or impartial, 
is of itself the strongest condemnation of the lenient despotism which 
at present rules Ireland; and persons who think, after mature 
deliberation, that the experiment of limiting the right to trial by 
jury is at least worth trying, may reflect that if to touch the jury-box 
be (as it most surely is) a grave inroad on constitutional traditions, 
may fairly reflect that we have but a choice of evils. The constitu- 
tion has broken down already ; Coercion Acts are incompatible with 
constitutional freedom. They are a far greater invasion of liberty 
than a change, however important, in the rules of criminal procedure. 

To weigh with the utmost care the general objections which, on 
grounds of constitutional policy, lie against any tampering with such 
an institution as trial by jury, is a matter of the merest common 
sense. But he who has done this may then take calmly into consi- 
deration, first, what is the weight of the direct arguments in favour 
of altering the established mode of trial; and secondly, what is the 
force of the direct and specific objections to this proposed innovation. 

The direct reasons in favour of substituting for coercion some 
such restrictions on the right to trial by jury as are recommended by 
the committee, must be in the main already apparent to my readers. 
The argument may be thus summed up. 

Trial by jury has, in the only cases in which any one proposes to 
touch it, ceased over large portions of Ireland to effect its legitimate 
objects. It has become in many instances an actual hindrance to the 
maintenance of law and of justice. The committee, and many of the 
experienced witnesses called before the committee, have come to the 
conclusion that an institution which, in spite of its many defects, is 
traditionally dear to the English public, is unsuited to the present 
condition of Ireland, and that this unsuitability cannot be removed 
by any minor changes. The probability that this conclusion is true 
is strengthened by the reflection that the conditions which make trial 
by jury tolerable anywhere—namely, popular sympathy with the 
law, and a disposition on the part of jurymen to be guided by the 
judges—cannot from the nature of things be at the present moment 
looked for among Irish jurymen. It is shown that the adminis- 
tration of the law in Ireland has broken down at one particular point. 
The natural conclusion, therefore, is that this is the point to which a 
remedy should be applied. If but for the unwillingness of jurymen 
to give verdicts for the Crown, we could dispense with coercion, and 
allow Ireland to be governed under a system of regular law, the 
inference seems almost inevitable that the course of wisdom is at 
any rate to try what can be effected by abolishing the right to 
trial by jury. To do so is an evil, but this evil is a trifle compared 
with the evil of maintaining arbitrary government. 

To every proposal, however, to substitute for coercion the abolition 
of trial by jury in any criminal cases whatever, two specific objections 
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are made, each of which is weighty, and deserves most careful 
consideration. 

The first objection is, that to abolish trial by jury would be unjust, 
because without a jury no criminal could get a fair trial. 

If this allegation be sound, it is, of course, absolutely fatal to touch- 
ing in the slightest degree the so-called palladium of the Constitution ; 
but in truth everything depends upon what you mean by a “ fair 
trial.” If by this term be meant a good chance of escaping conviction 
for a crime you can be legally proved to have committed, I doubt 
not that either in England or in Ireland, or in any country in the 
world, a jury conduces greatly to fairness ; but if the words mean— 
as they ought to mean—a trial conducted with strict attention both 
to the rules of law and to the rules of evidence, and with no attention 
to any other consideration whatever, then one may well doubt whether 
a jury is any security for fairness. That an innocent man would 
prefer his fate to depend on the decision of the judge and not on the 
verdict of the jury is certain. No one who has sat in court can have 
failed to witness case after case in which the calmness or sagacity of 
the judge has saved innocent men from being convicted by the fair- 
ness of the jury. The merit, indeed, of a jury is not its fairness, but 
its unfairness. The one consideration which makes it worth while 
to keep up an awkward system of trial is, that an appeal to the jury, 
or in other words to popular suffrage, enlists public sympathy on 
behalf of the law. Could this advantage be obtained in Ireland the 
inconveniences or absurdities of trial by jury would be amply 
outweighed by its merits, but it is universally admitted that as 
regards agrarian disputes the Irish people do not sympathise with 
the law. This is, as far as it goes, a good reason for changing 
the law, but it is also a good reason for believing that trial by 
jury has not, in Ireland, the one virtue which compensates for its 
defects. ‘‘ Fairness,” in the sense of perfect equity or justice, the 
system of trial by jury never possessed at any time, and never will 
possess. The Bloody Assize in the West was, after all, the work of 
jurymen, no less than of judges. History, with her usual injustice, 
has loaded Jeffreys with well-merited infamy, but has let off with 
nothing like adequate blame the freeholders of the western counties 
who were the partners in his guilt. He could not have sent a single 
victim to the gallows without the aid of twelve respectable jurymen, 
and if the responsibility of the Bloody Assize rests more heavily on the 
judge than on the juries whom he bullied, it must be remembered 
that the judicial crimes connected with the Popish plot may be 
considered the special work of jurymen, influenced by popular panic 
and prejudice. It is of the more consequence to appreciate the true 
character of trial by jury, and the essential defects to which that 
mode of executing justice is exposed, because there prevails, in 
England, a tendency to fancy that the break down, in Ireland, of our 
favourite system of trial is due to some peculiar vice in Irish character. 
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What is the state of feeling which has caused that break down may 
be understood in a moment by a glance at one or two extracts from 
the evidence given to the Lords’ committee. 

“ As to their (the jurors’) sympathy being with the law or against 
it,” says Mr. Huggard, “ one must know Ireland very well to enable 
one to say what the motives are which operate with them. I would 
be unwilling to say that, in the ordinary sense of the word, the 
verdicts, though unsatisfactory, are corrupt. . . . . Todoa 
corrupt thing a man must wilfully do what he believes to be wrong. 
These men are led to believe, by persons upon whose judgment they 
rely, and in whose opinions they have perfect confidence, that the 
existing land laws are not only unjust, but that they are iniquitous. 
They are also told that there are certain inalienable rights which no 
human laws have a right to tamper with or to infringe, and they 
enter the jury-box fully recognising the fact that they have either to 
disregard the evidence and their oaths, or to do what they believe to 
be an injustice in finding a conviction against persons for doing an 
act which the law calls an offence, but which they believe to be 
justifiable, or perhaps meritorious.” 

Again, Mr. Hamill, chairman of the county of Roscommon, ob- 
serves, ‘ They do not think it is anything very flagrant to be indicted 
for an assault. They do not look upon it as a crime, such as they 
would the taking of a man’s purse or anything of that kind.” 

The same idea is expressed in the evidence of Mr. Darcy Dowling, 
a solicitor of large experience in the defence of prisoners. ‘In Ire- 
land,” says this witness, “they draw very wide distinctions between 
what they call crimes against the law and what they call ‘dirty 
crimes,’ that is to say, larceny and robbery. In my locality they 
always call anything that is against the law a ‘clean’ crime.” 

Mr. Bolton, Crown solicitor for Tipperary, makes the following 
observation :—‘ There is no difficulty whatever in getting convic- 
tions for robberies or larcenies, because in Tipperary those offences 
have always been regarded as disgraceful If you cross- 
examine a man, and you ask him, ‘ Were you convicted ?’ he will say, 
‘Yes, I was; but, thank God, it was not for anything disgraceful.’ ” 

These passages are well worth study, but they contain nothing 
which need cause any surprise to any man who knows what trial by 
jury really is. There is no need for reference to any peculiar moral 
or intellectual perversity inherent in Irish character. Trial by jury 
works, it is plain, in Ireland exactly as under similar conditions it 
would work, and has worked, in England. The jury is a device of 
more or less ingenuity for preserving harmony between the action of 
the law and the sentiment of the people. Wherever and whenever 
the class from whom juries are taken do not sympathise with the law, 
the system leads to an utter failure in the attempt to enforce punish- 
ment. If Englishmen became averse to capital punishment, convic- 
tions in capital cases would soon become unattainable. When in 
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the early part of this century popular feeling had become more 
humane than the law, which in fact represented a bygone state of 
sentiment, jurymen were apt to find an astounding difficulty in seeing 
the effect of evidence which proved a prisoner guilty of forgery, 
and would, if believed, doom him to the gallows. The transactions 
which are supposed, and in one sense rightly supposed, to cover 
the jury-box with a halo of traditional glory are transactions in 
which English jurymen refused to give effect to the law. In the 
time of Junius, as in the time of Erskine, the jury-box was really 
the field on which the English democracy fought out the battle of 
freedom with a government which but half represented the English 
people. No one supposes that Erskine’s triumphs were gained 
wholly by his eloquence, and still less that they were-due to a break 
down of the evidence on the part of the prosecution. The bias of 
the jury had at least as much to do with the matter as the skill of 
the advocate or the weakness of the case. Why is it, again, that a 
French jury never fails to find extenuating circumstances in favour 
of almost every murderer ? Why is it that no French Government 
not supported by popular sentiment could ever with safety leave 
political criminals to the verdict of the jury? The answer is almost 
too obvious to be worth giving. In France, as in England, the 
moral sympathies of the jury go, and always will go, more than half- 
way to determine their verdicts. This is no accident. It lies in the 
very essence of the system. As it is elsewhere, so it is in Ireland ; 
jurymen who are themselves, if not members of the Land League, 
filled with the sentiments which have created the Land League, will 
never in so-called agricultural cases give verdicts for the Crown. The 
fact, therefore, that under the present condition of Ireland men can- 
not be convicted by means of trial by jury of offences which the law 
condemns, but popular feeling either applauds or condones, has in it 
nothing strange or startling. It is simply an exemplification of the 
fact that fairness is not and cannot be the merit of trial by popular 
vote. One may indeed safely assert that there is at the present 
moment no part of the United Kingdom where Mr. Parnell, if 
arraigned for conspiracy, could obtain a fair trial. If tried in 
London he would be certain of conviction; if tried in Cork he would, 
I presume, be certain of acquittal. In either case the result would 
be unfair, for the jurymen would have given their verdict before 
they entered the box. There are many reasons for hesitating to 
adopt the recommendation of the Lords’ committee, but it is not one 
of these reasons that if the jury were abolished the prisoner would 
not meet with’a fair trial. 

The second objection to adopting the recommendation of the 
Lords’ committee is, that abolition of trial by jury would fail to 
attain the object for the sake of which a most unpopular innovation 
is advocated. Neither a judge nor a juryman can, it is urged, con- 
demn without evidence; the law which now breaks down owing to 
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the unwillingness of jurymen to give a true verdict, would, if the 
jury were removed, break down through the unwillingness of wit- 
nesses to give true evidence. 

This objection contains, no doubt, an element of truth. Whether 
the guilt of a prisoner be determined by a judge or by a jury, cases 
will constantly occur in which, from one circumstance or another, a 
criminal escapes conviction owing to defects in the evidence against 
him. We see this every day in England, and should, no doubt, in 
any case witness it every day in Ireland; but the acquittal of criminals 
whose guilt is not absolutely proved is a mere trifle in comparison 
with the harm done by the acquittal of criminals whose guilt is made 
as clear as day. Such criminals would never escape condemnation - 
at the hands of any competent judge, and one may pretty safely 
conclude that there are two classes of offenders who, if guilty, would 
in Ireland, as elsewhere, be absolutely certain of conviction if de- 
prived of the advantage of a jury. 

Ruffians, in the first place, caught red-handed in the commission 
of crime, would not have a chance of escaping punishment. If any 
one doubts that many such ruffians now get off scot free, he should 
read the evidence of Mr. Justice Lawson at page 435 of the com- 
mittee’s Report. His lordship not only gives an account of two 
typical cases in which “ roughs,” whose guilt could not have been 
doubted by any man out of Bedlam, were found “ Not guilty” by a 
jury, but also suggests by these examples to intelligent readers how 
numerous might be, under a system of vigilant police, the arrests of 
offenders whom a judge could find guilty without a moment’s hesi- 
tation. Persons, in the second place, who are the public and 
acknowledged leaders in political agitations would, if they broke the 
law, find that when brought before a judge sitting without a jury 
they had scarcely a chance of escape. It would be most rash 
and unbecoming to assert that Mr. Parnell or any of his associates 
have broken the law. It is a matter on which no one at present 
ought to pronounce an opinion. This much, however, is apparent. 
The facts on which his guilt or innocence, say of conspiracy or 
sedition, depend consist of transactions—namely, the making ot 
speeches, the signing of proclamations, and the like—which are from 
their nature not difficult of proof. Neither judge nor jury would be 
much puzzled as to the facts. The whole question to be determined 
would probably be, what is the inference to be drawn from the facts ? 
To whatever conclusion a judge might come, he would not be ham- 
pered by want of evidence. 

Moreover, the difficulty of obtaining truth from a witness is less 
than the difficulty of obtaining a just verdict from a prejudiced jury. 
To commit a distinct act of perjury in the witness-box is a far 
greater strain to the conscience than to join in a verdict of acquittal 
not justified by the evidence; an a/ibi seems for the moment really 
credible to a juror who wishes to believe it true. The chance, further, 
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of obtaining a conviction greatly increases the chance of obtaining 
evidence. It is one thing to swear that you were thrashed by a 
ruffian who, as you know, will come out of court scot free and thrash 
you within an inch of your life for having told of his assault; it is 
quite another thing to bear witness against a ruffian who has put 
you within peril of your life when you feel well assured that your 
evidence will send him off to penal servitude. 

No one of course can doubt that even were the whole system of 
trial by jury abolished, there would still remain many cases in which 
it would be impossible to obtain a verdict for the Crown even against 
offenders undoubtedly guilty of crime, but whoever thinks that a con- 
siderable increase in the number of just convictions does not greatly 
strengthen the action of the law has not, I apprehend, meditated deeply 
on the mode in which the punishment of crime produces its intended 
effect. Were it necessary for the maintenance of order to punish 
half the crimes actually committed, order could not be maintained in 
any country whatever. It is not the number of criminals actually 
kept in prison which constitutes the efficaciousness of imprisonment ; 
it is the dread which the risk of imprisonment spreads among men 
who, but for this fear, would otherwise be criminals. Once let it be 
felt that a man guilty of an agrarian offence runs, I will not say the 
same, but something like the same chance of conviction as a burglar 
or highwayman, and the problem of enforcing the criminal law 
throughout Ireland will be solved. What is required is, it should be 
remembered, not to produce any Utopian state of affairs under which 
agrarian offences, conspiracy, and assaults, and the like may be un- 
known, but simply to restore that condition of tolerable order which 
admittedly prevailed throughout the country till a comparatively 
recent period. The objection at any rate that the proposed modifica- 
tion in criminal procedure might not substantially contribute to the 
desired result is not made out, and is, when carefully examined, 
hardly maintainable. 

The system of ruling Ireland, like other parts of the United 
Kingdom, according to the rules of law enforced in the ordinary 
legal methods, was and is the only satisfactory system, and the 
sooner we can return to it the better. There is, however, strong 
reason for thinking that this scheme of government has broken 
down owing to the fact that trial by jury is for the moment unsuited 
to the condition of Ireland and leads to failures of justice. 

The system, therefore, of government which best meets the 
necessities of the case is to govern Ireland, like the other parts 
of the United Kingdom, in accordance with the ordinary law of the 
land, but to facilitate the due execution of the law by abolishing in 
certain cases, and perhaps only within certain districts, the right to 
trial by jury. A. V. Dicey. 
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Tuat the life of one of the most remarkable men of the first half of 
this century should have remained unwritten till now, is, from 
several points of view, a singular circumstance. It shows how 
slightly even the highest merit is regarded when its form does not 
fall in with the tendencies of the time, and how little a people, when 
tired of an old order of things, and convinced that it must look 
abroad for an example in order to construct a better, may know of its 
own great men. Rosmini had the misfortune to be, on the one 
hand, a Catholic priest, and, on the other, an Italian. Two greater 
obstacles to general recognition and influence could not readily be 
found. The progressive world of to-day is not prepared to look with 
favour or hope of profit upon the philosophical writings of a true and 
loyal son of the Church, and Italy, with an instinct not altogether to 
be condemned, has for a long time been so intent upon transalpine 
ideas, that it has hardly even a nod of approval for the men who 
would direct its eyes to the forgotten treasures hid away in its own 
bosom. To the recognition of Rosmini, in particular, there was a 
third obstacle, not less powerful than the others. He was not only 
a priest and an Italian, but, being a good priest, and, in his sense, a 
patriotic Italian, he tried to bring his church and his country into 
harmony, by reforming the abuses in the former and waking the 
feeble states of the latter from their selfish lethargy to a sense of 
national unity and a readiness for mutual help. In this way he 
placed himself in opposition at once to that strong party which, jealous 
and distrustful of the Church’s influence, would be glad to see it 
indefinitely reduced, and, on the other, to that still stronger and 
less scrupulous party, represented by the Jesuits and their friends, 
which would willingly see every state in the world become as weak 
as water, if itself could maintain its influence. 

With all these drawbacks, it is hardly strange that Rosmini 
should have remained hitherto almost unknown to the world, or that 
his greatness, as a man and as a thinker, should have been lost sight 
of in consequence of his mistaken efforts as a patriot and a priest. 
At all events, now that we have before us two thick volumes of his 
letters, a life written by a loving disciple who knew him intimately, 
and his own account of his unfortunate mission to Rome, we may 
reasonably hope that justice will finally be done him, and his true 

(1) Epistole Religioso-famigliare di Antonio Rosmini-Serbati. Torino, 1857. Della 
Vita di Antonio Rosmini-Serbati, Memorie di Francesco Paoli, pudblicate dal? Accademia di 


Rovereto. Roma, &c., Paravia, 1880. Della Missione diplomatica di Antonio Rosmini- 
Serbati alla Corte di Roma negli anni 1848—9. Roma, &c., Paravia, 1881: 
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place, as one of the profoundest of thinkers, recognised by all fair- 
minded men. That his merits should ever be acknowledged by his 
ecclesiastical foes is as much too generous a wish as it is a hope too 
ignorantly optimistic. 

Antonio Rosmini-Serbati, sprung from an old and noble family, 
was born at Rovereto, in the Tyrol, on the 25th of March, 1797. His 
parents, Pier Modesto and Giovanna Rosmini, the latter originally a 
Countess dei Formenti from Riva, on the Lake of Garda, were pious 
Catholics, but otherwise not remarkable. Antonio was the second of 
four children, and the eldest of three sons.’ Being of an unusually 
fine, sensitive organisation, he developed rapidly, and early showed 
those tendencies and tastes which shaped his whole life. After dis- 
tinguishing himself as a pupil in the gymnasium of his native town, 
he was placed for two years (1815—16) under the care of a private 
tutor, the excellent Father Orsi, who gave him thorough instruction 
in mathematics, but could not defend against his searching logic the 
then popular philosophical system of Locke, which he strove to impart. 
In philosophy the pupil shortly became the teacher. 

It was during these years that Rosmini came to the resolution to 
enter the priesthood, a step which, in spite of the remonstrances of 
his parents and others, he practically took in 1817, by entering the 
University of Padua as a student of theology. At Padua he made 
himself many enthusiastic friends, bought himself a large library, 
and devoted himself zealously to study. In 1820 his father died, 
leaving him heir to the larger part of his wealth. In 1821 he was 
ordained priest, and shortly afterwards paid a brief visit to Rome, 
which, naturally enough, made a very deep impression on him. 

The six years from 1820 to 1826 Rosmini spent in contemplation, 
living mostly at Rovereto, devoting himself to the study of philo- 
sophy, and enjoying, in frequent prayer, that intimate love of God 
which with him took the place of youthful passion. Here he read 
the works of Plato, Aristotle, and Plotinus, of St. Augustine, St. 
Thomas, and St. Bonaventura, of Locke, Descartes, Leibnitz, and 
Condillac, of Reid and Stewart, of Kant, Fichte, Schelling, and Hegel, 
as well as others by authors of less note. Here also he wrote a 
number of essays, a sketch of what afterwards became two works, 
the Philosophy of Right and the Philosophy of Politics, and some parts 
of his great work on the Origin of Ideas. Here, finally, he settled 
the question of his life-work, assuming a task from which he never 
afterwards for one moment turned aside. 


(1) Neither of the other sons showed any remarkable talent; but the sister, Margherita, 
who became a sister of charity, in many ways resembled Antonio. A brief life of her 
has been written. The genealogy of the family has been traced by Father Paoli, in a 


, work entitled Antonio Rosmini e la sua Prosapia, la sua Casa e il suo Monumento a Rovereto, 
eon tllustraziont. Rovereto, 1880, 
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We have thus run over, as rapidly as possible, the first thirty 
years of Rosmini’s life, because, in spite of the manifold activities 
with which they teemed, they were, after all, only years of prepara- 
tion for the tasks whose execution alone gives them a worthy 
interest. Born, if ever man was, to be a priest, with none of those 
strong ties which bind the children of this world to family, society, 
and members of the opposite sex, he had no boyhood or youth in the 
ordinary sense of these terms. Though healthy, he was tender, 
delicate, and of more than feminine sensitiveness. Having, more- 
over, an unusual development of brain, he inclined from the first to 
occupy himself with intellectual matters. He had little taste for 
those games and sports of boyhood which go so far to make strong 
muscles, strong hearts, and strong friends, and to impart a healthy 
yet unexaggerated sense of personal importance. His games were 
books, his sports long hours of happy contemplation. Love for 
women he seems never to have known. Even his friendships, though 
strong and lasting, were rather enthusiastic religious sympathies 
than personal attachments. At the age of thirty he could write: 
“ Beautiful is friendship; but more beautiful is the love of Holy 
Church. Family affection, too, is praiseworthy ; so is love of country 
and nation ; but oh! that family; country, and nation may be but so 
many means for advancing the Church of God ! ” 

When we consider a character like this, so evidently intended for 
the cloister, the study, and the altar, we naturally feel as if he had 
been a man born out of season, five hundred years too late, as if his 
place were by the side of gentle, inspired John Fidanza— St. 
Bonaventura—whose nature is expressed in his own now much-abused 
phrase, ‘‘ sweetness and light; ”’ and, moreover, as if he could have 
very little to teach us, sons of an age of stormy activity, when 
thought, being a function of will rather than of intellect, is neither 
sweet nor fulgent. But such a feeling, if we were to entertain it, 
would most certainly mislead us. Rosmini is but one of the nume- 
rous examples of that law which ordains that no work done in love 
and good faith, however mistaken its aim, shall be lost, but that all 
shall count among the means whereby darkness, evil, and suffering 
are slowly but surely being made to cease. We may have to look away 
from Rosmini’s ideal, to discount many of his results, to admit that 
he was in many things carried away by habit, sympathy, and pre- 
judice; but, after all, enough of his work will remain to entitle him 
to a high place among the benefactors of mankind, and, in all things, 
to a respectful hearing. 

Early in 1826 Rosmini removed from Rovereto to Milan, thus 
exchanging his life of contemplation for one of activity. During the 
two years which he passed in the city of St. Ambrose he worked out 
into perfect clearness the plan of his life-tasks, and took firm steps 
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towards the execution of them. Though we have said tasks, yet it 
was in reality a single great task, subdivided, indeed, into minor 
ones, to which he addressed himself. This was nothing less than the 
initiation of a complete reformation of human, and especially of 
Italian, society, through a restoration of the old harmony between 
Church and State, a restoration based on principles of reason, sup- 
plemented by truths of revelation rationally accepted. His aim was 
to do for the Church of the nineteenth century what Thomas of 
Aquino had done for that of the thirteenth, paying all needful 
regard tothe new conditions and necessities. Indeed, next to Jesus, 
Rosmini took St. Thomas for his model in all things. He speaks of 
him as “the prince of Italian philosophers, whose dear footsteps on 
the arduous path of truth it always has been, and always will be, 
our endeavour to follow.” And on that path he not only followed 
him, but overtook him and outstripped him. 

In order to understand the aspect which social and political reform 
assumed in Rosmini’s mind, we must take into account the circum- 
stances of his birth and position. Born of a noble Italian family 
and reared in an almost cloistral atmosphere, untainted by doubt, 
heresy, or breath of that occidental individualism which shapes the 
modern world, he united to the instincts of the nobleman, the firm, 
authoritative convictions of the believing Catholic, and the autocratic, 
gregarious tendencies of the Oriental. Although the first were 
deeply overlaid, and in great measure transformed, by an almost 
boundless humility, charity, and kindliness, and the second so 
brought into connection with the upper limits of reason as to seem 
to rest upon it, both were nevertheless always present as determining 
elements in his character and intellect, while the last formed the 
constant factor in all his activities. Naturally enough, therefore, 
his ideal of a perfect society, as indeed of a perfect universe, was a 
complex of dependent, graded organisms, united and animated by a 
single supreme, independent principle; in other words, by God, omni- 
potent and incomprehensible, mercifully just and justly merciful. This 
ideal was such as might be expected to be held by a humane, gifted 
Christian, Catholic nobleman and priest, distressed at the tendency 
of his time toward pure rationalism, and believing in supernatural 
illumination, divinely delegated authority, social distinctions, and 
other hereditary and conventional advantages and disadvantages. 
Seeing clearly that, before this ideal could be attained, two main things 
were necessary—first, a purely rational system of thought which, while 
rendering reason innocuous by showing its limits and dependence, 
should demonstrate the need and antecedent probability of a revela- 
tion, and justify the claims of Catholicism as that revelation ; and 
second, a devoted body of men to be apostles of this system—he 
resolutely set himself to the double task of realising both. 








ANTONIO ROSMINI. 557 


As early as 1816, while he was still at home in Rovereto, studying 
under Father Orsi, Rosmini had discovered the principle with which, 
aided by a free use of reason and an unprejudiced examination, 
comparison, and, where possible, reconciliation of all previous 
philosophies, he hoped to combat error, systematise truth, lay a solid 
basis for the sciences, and thus erect a ladder whereby to ascend the 
heights of theology. About ten years later, in 1825, partly under 
the influence of the Marchesa di Canossa, who had founded an insti- 
tution for Daughters of Charity, he began to see the necessity of 
adding to the Church a new order, which should be the leaven of 
future society as conceived by him. In undertaking both these 
tasks he said (characteristically enough, as we shall see) that he felt 
himself moved by a “ divine will,” and, no doubt, from the first 
moment when he became aware of this prompting, he was silently 
working out the plans of them in his mind. It was not, however, 
until during his stay at Milan that he took. active steps toward the 
accomplishment of either. Here he not only published the first 
volume of his Opuscoli Filosofici and wrote several smaller essays, but 
also laboured assiduously on what he meant should be the funda- 
mental work of his entire system, his New Essay on the Origin of 
Ideas (Nuovo Saggio sull’ Origine delle Idee). Here, too, he made 
the acquaintance of the energetic French priest, Father Loewenbruk, 
through whose influence he was induced to take immediate steps 
toward the definite establishment of his contemplated order. By way 
of preparation for this, Rosmini had already gathered round him a 
few pious, devoted men ; but as they had no common home and no 
rule, they hardly even formed the basis of a religious community. 
Encouraged by Loewenbruk, Rosmini now determined to supply 
these essentials, and after much prayerful deliberation, fixed upon 
Monte Calvario, at Domodossola in Piedmont, as the spot most 
suitable for future action. Loewenbruk, having been sent in the 
height of summer (1827) to examine the spot, reported favourably, 
and so the two agreed to meet there on the 20th of February of the 
following year, in order to prepare for their important work, by spend- 
ing the forty days of Lent in lonely fasting, contemplation, and 
prayer. The intervening months were spent by Rosmini in battling 
with enfeebled health, in manifold literary and other activity, and in 
much official letter-writing and visiting, in order to obtain the per- 
mission of ecclesiastical superiors to do the good he desired. 

There is something inexpressibly touching in the thought of this 
simple, tender, gifted, noble, profoundly religious soul labouring 
under mountains of leaden tradition and official formalism, in order to 
lift some of-his fellow-creatures into the light of God, and believing 
all the while that the mountains carry him and their lead buoy him 
up. Light, supernatural light, that is what he is striving for, the 
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thing for the sake of which he is neglecting much of the natural 
light. The hasty, vague metaphors of ancient dyspeptic mystics 
(unhappy heirs of abusers of the light and other good things of nature), 
metaphors now embodied in creeds, catechisms, and prayers, have 
become to him realities, and, indeed, the only true realities. Heaven 
and the vision of God, things of which he knows no more and can 
conceive no more than the clod beneath his feet, unrealities which 
attract only because, being unknown and unknowable, they are 
beyond the reach of even dyspeptic perversity, are the vocable idols 
or idol vocables at whose shrine he is preparing to sacrifice health, 
strength, energy, and all that can in any sense be called his. 

Rosmini left Milan on the 18th of February, 1828, and celebrated 
mass at Monte Calvario on the following day. He expected to begin 
his forty days’ silent fast in the wilderness on the 20th, in company 
with the never-silent preacher Loewenbruk, who meanwhile had been 
scouring the mountain villages round about, edifying the natives by 
French gesticulation and a language which they did not understand. 
Verily a wilderness it was to which he retired, an alpine wilderness ; 
for Domodossola in February is a very different place from Domo- 
dossola in July. And Loewenbruk, following probably the light of 
nature and dreading silence, never appeared. So on the 20th 
Rosmini found himself alone with only his old family servant, on the 
top of a bleak, windy hill, in an old dilapidated tenement, of which 
only two or three rooms could boast of roofs, and these very leaky, 
with nothing to sleep on but a couch of not over-dry leaves, nothing 
to eat but herbs, which his astonished servant hardly even knew how 
to boil, and nothing to drink but torrent water. His only luxury 
was a daily walk under the neighbouring pines and chestnuts, and 
for that he had to pay a rent! But the brave, gentle soul, conscious 
of his own right will, was not daunted. On the contrary, hardship, 
privation, and desertion seemed only to increase his fervour of devo- 
tion. Inthe absence of men and things, he found God and ideas. 
We are curiously constructed beings. The currents of our nature 
run both ways; if we bar their entrance from without, they will 
immediately begin to flow from within, and it is often hard for a 
time to tell in which direction they are moving. But the exhausted 
nerves, the feverish or diminished pulse, and the wearied brain, con- 
tinually confused by a vague, settled sense of want of time, in due 
course disclose the secret. 

The weary forty days passed and still no Loewenbruk or any word 
from him. He did not even write for more than three months. 
Meanwhile Rosmini continued to fast, pray, and hope against hope, 
in the midst of which fasting, praying and hoping, he found time to 
work on his New Essay and the Rule or Constitution of his new 
society. The latter he wrote on his knees before a crucifix. The 
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main features of it had long been present in his mind, and had 
indeed formed the rule of his conduct from an early age. In 1825 
he had written in his diary :— 

**T, most unworthy priest, have resolved to shape my conduct in accordance 
with two principles, which are these :—1st. To devote myself seriously to set- 
ting myself free from my most enormous vices and purifying my soul from the 
iniquity with which it has been loaded since my birth, without going in search 
of other occupations or enterprises for the good of my neighbour, feeling, as I 
do, my utter incapacity of myself to achieve anything for their good. 2nd. 
Not to refuse any offices of charity towards my neighbour, if ever Divine 
Providence shall offer or present them to me, inasmuch as God is able to make 
use of any instrument, and, therefore, even of me, for His purposes; and, 
should this happen, I will preserve perfect indifference as to the nature of these 
offices, and perform those laid upon me with the same fervour as if I had assumed 
them of my own free will.” 

Of these two “ principles of passivity,” the former correspond@1 to 
what he called the elective, the latter to what he termed the assump- 
tive state. They contain his whole theory of moral and religious 
life. ‘The whole duty of man” is to prepare himself to be a passive 
instrument in the hands of God. This is surely taking Christianity 
in earnest—God all in all; man but a poor, foully constructed, 
useless implement, which, by painful cleansing of itself from the 
concreted rust and filth with which omnipotent Divine Providence, 
in his “ inscrutable wisdom,” has seen fit to disfigure it, may pos- 
sibly induce this same omnipotent Divine Providence graciously to 
stoop down and use it, mayhap, in stirring up some other equally 
filthy and worthless implement to prepare itself for similar service. 
Man, with his boundless capacity for suffering, has no rights which 
God is bound to respect. Whatever befalls him he must coweringly 
accept, as coming from infinite wisdom, which being inscrutable, 
may, for aught he knows, be infinite folly, or absolute stupidity. 
Stated in plain terms, such is the doctrine, foolish enough and 
hideous enough surely—a base survival of notions current in times 
before tyranny and tyrants, having incurred the righteous indigna- 
tion of this world, were constrained to take refuge in heaven, whose 
still unexplored wastes harbour a good many such fell monsters. 
But heaven is so far off that it has had no direct communication 
with us for nearly nineteen centuries now. Need we wonder if it has 
fallen behind in the race of civilisation ? 

Foolish or wise, such, at all events, was the doctrine with which 
tradition and education had succeeded in burdening the soul of the 
pious, inspired Rosmini. And bravely, manfully, self-denyingly, 
did he struggle with its Cyclopean bulk, trying with huge blocks of 
patent inconceivability, painted over with engrained prejudice and - 
bound together with cunning clamps of unpatented, purely human 
dialectics, to build a rest for it, and so keep it from crushing the dear 
life out of him and his much-loved fellow-creatures. 
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Rosmini’s solitude was in course of time somewhat relieved by the 
arrival of a few weaker brethren, good, pious, meek, much-crushed 
souls, desirous of putting themselves under his spiritual direction. 
Exceedingly poor in spirit, nor any better provided in purse, they 
needed help quite other than spiritual, and that too they received 
with no grudging hand. In all Europe they could have found no 
nobler or tenderer heart to appeal to. Finally, towards summer, the 
unreliable, erratic, polyphloisbean Loewenbruk also put in an appear- 
ance, and was received with open arms. And it was high time; for 
poor Rosmini’s health, in spite of all his iron will, was fast giving 
way. Privation, neglect, and overwork had aggravated maladies con- 
tracted years before, and placed them beyond hope of cure. Hence- 
forth, in addition to his grievous spiritual burdens, he must labour 
under the weight of numerous physical ones, some of them now so 
pressing that he must at once seek a milder climate and other 
remedies. Committing his few sheep in the wilderness to the care 
of Loewenbruk, he left Domodossola in July, after five months of 
destructive sojourn. The mineral waters of Recoaro and his old 
home associations at Rovereto having in turn failed materially to 
benefit him, he finally, in November, started for Rome, which he 
reached on the 25th of that month. When he saw the cupola of 
St. Peter’s rise over the horizon, he sang a Te Deum for joy, because 
he was approaching “ the city chosen by God to be the capital of His 
kingdom upon earth.” Much, it should seem, to the amazement of 
his less ebullient servant. 

Rosmini remained in Rome for about sixteen months. He was 
treated with much kindness and consideration by Cardinal Cappellari, 
afterwards Pope Gregory XIV., and by other distinguished person- 
ages, was strongly encouraged by Popes Leo XII. and Pius VIII., 
then “ happily reigning,” to pursue with all vigour his philosophical 
studies, took steps to obtain the approval of the Holy See for his 
new order, and gave to the world, in four volumes, his New Essay on 
the Origin of Ideas. This work at once established his reputation as 
the most profound Catholic philosopher of his time, and was very 
soon introduced as a text-book into numerous schools and seminaries. 
Even, it seems, into some managed by Jesuits, which shows that 
that astute order, not yet seeing reason to dread his personal influ- 
ence, had not discovered, as they afterwards found it prudent to do, 
that his writings were filled with the most damnable heresies. Thus 
Rosmini’s visit to Rome, though not undertaken voluntarily, afforded 
him an opportunity for carrying out some of his most cherished 
schemes, In all the good that happened to him he saw God’s special. 
providence. 

In May, 1830, Rosmini returned to Domodossola, feeble in health 
indeed, but full of new energy. He was enthusiastically received. 
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by his very little flock, and immediately resumed his habits of labour 
and privation. His life, from this time on, naturally divides itself 
into three periods: the first from 13830 to 1837, in which he worked 
hard and with only partial success at his double task; the second, 
from 1837 to 1848, in which everything seemed to go well with 
him ; and the third, from 1848 to 1855, during which his faith and 
patience were put to the severest tests by the cowardly and slanderous 
machinations of wicked men, who sought to ruin, beeause they could 
not corrupt, him. 

Shortly after his arrival at Domodossola, Rosmini sent an abstract 
of the plan of his new society to Cardinal Cappellari, who was deeply 
interested in it. At the same time he set to work to realise said 
plan, by entering upon a regular novitiate, along with his two or 
three friends, one of whom, the zealous Loewenbruk, he made his 
spiritual director. With much reluctance he allowed himself to be 
chosen temporary superior. After all, he took his share, and a large 
one, of the work of the house, sweeping, stove-polishing, lamp- 
cleaning, dish-washing, and other scullion drudgery. Poor enough 
and wasteful enough employment for a man like him! Curious 
enough, too, that it should seem an evidence of virtuous humility for 
aman to perform work altogether below the measure of his gifts! 
But such was the traditional mode of exhibiting that much-overrated 
virtue, a mode which gives excellent opportunity for the display of 
the corresponding vice as well. Hypocrisy! hypocrisy! not indeed 
of the base, lying kind, but of the sort reproved by Jesus; mere play- 
acting, the repetition of a part, learnt, not by heart, but by lips and 
limbs, and performed for performing’s sake. Shall we never learn 
that the only genuine and valuable humility consists in a simple, 
truthful estimate of ourselves and others, and dignified action in 
accordance therewith ? 

Meanwhile Rosmini’s reputation and that of his society were 
growing, and persons out of harmony with the arrangements of this 
little-known world came to him, asking for direction to another, 
considerably less known, but gratuitously assumed to be better. 
Towards the end of 1830, also, he accepted an invitation from the 
Bishop of Trent, a diocese then, as now, a part of Unredeemed Italy, 
to found a house of his order in that city, and from then till 1834 he 
lived partly there and partly at Domodossola, doing his best to 
educate men for the task of guiding their fellows, with some kind of 
infused, old-fashioned hope, to the limits of the Unknown. In these 
years he wrote his Principles of Moral Science, an excellent book, 
part of his Supernatural Anthropology (still unpublished), and his 
now famous Five Wounds of Holy Church (1832). 

In 1834 Rosmini was called by the clergy and people of his native 
town to the pastorship of the congregation of St. Mark’s. Though 








562 ANTONIO ROSMINI. 


accepting with much reluctance, once appointed, he did his utmost 
to perform his duty, as he understood it. So great indeed were his 
zeal and success in behalf of religion that they roused the suspicions 
of the Austrian Government, which, dreading his undisguised Papal 
leanings, threw such obstacles in the way of his favourite evening 
religious conventicles, that in October, 1835, he resigned his charge 
and returned to his previous mode of life. But the Austrian 
Government, now that its attention had been called to him as a man 
with a purpose, was not satisfied with this. Its agents began likewise 
to investigate his religious house at Trent, and finding that its con- 
stitution and tendencies savoured of Jesuitism, made such regulations 
as finally to break it up, a disaster which rendered him suspected 
and many of his friends lukewarm. Rosmini accepted all meekly 
and thankfully, as a dispensation of Infinite Wisdom. An attempt 
to found a religious house at Tamié, in Savoy, failed chiefly through 
the defection of Loewenbruk, who had been left to manage it. This 
sturdy evangelist, in spite of his lasting respect for Rosmini, could 
not accept the “ principles of passivity,” finding the will of the Lord 
in his own, which was more convenient. A house, established at the 
Sagra of St. Michael, near Turin, was more successful, and, indeed, 
exists to this day. In England, likewise, the order found a footing, 
and has ever since met with much encouragement and success. 

Amidst all this variety of outward activity, with its exciting suc- 
cesses and reverses, Rosmini’s inner life remained perfectly unruffled. 
As soon as he had entered his chamber and shut the door, he could 
collect himself and turn to prayer, contemplation, and study. The 
doctrines of his New Essay, being diametrically opposed to those of 
the sensistic English and French philosophy, then current in Italy, 
were already calling forth serious attacks, and had to be defended. 
Some of these, indeed, he considered, and rightly, below notice; but 
the critical work of the gifted Italian patriot, Count Mamiani, then 
living in exile in Paris, drew from him the bulky volume entitled 
The Restoration of Philosophy in Italy, proposed by Count Terenzio 
Mamiani della Rovere and examined by A. Rosmini, in which he 
restated with so much admirable clearness and cogency the doctrines 
and conclusions of his Essay as almost to convert even his critic to 
them. Mamiani was, and is,a man of infinite fairness and good 
faith, a noble contrast to most of Rosmini’s critics.! 

But Rosmini was getting tired of Austrian interference and sur- 

(1) Many visitors to Rome are doubtless familiar with the kindly old man, now a 
senator and full of all sorts of mirth and genial remembrances. An Italian of the best 
type, a rich, well-balanced, straightforward nature, doing the right thing almost uncon- 
sciously, and little heeding whether it bring to him happiness or the reverse. He still 
writes voluminously, and edits a philosophical journal, La Filosofia delle Scuole Italiane. 


His recent work, The Religion of the Future, isa noble contribution to the literature of 
that weary subject. What if the future, after all, should need on religion ? 
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veillance. Accordingly, in 1837, having obtained permission to 
absent himself from Austrian dominion for ten years, he took up his 
abode at Stresa, a small but beautifully situated town on the western 
shore of Lago Maggiore, almost opposite the Borromean Islands. 
Here he acquired an estate, and upon it built a church and a house 
for the novitiate of his order, which he then removed thither. The 
house was at first far too large *»r the small number of its occupants ; 
but he had faith that in time it would be too small, and that he 
lived to see. In the eleven years from 1837 to 1848 Rosmini may 
be said to have enjoyed as much happiness as ever falls to the lot of 
mortal man. Everything seemed to go well with him. His order 
increased and flourished, and in 1839 received the formal approval 
of the Holy See. He found leisure to pursue his philosophical 
studies, and to continue the working out of his own system, the 
documents of which, collected into thirty-one volumes, he now began 
to publish. Various fields of usefulness began to open up to him. 
He was surrounded by loving friends, such as Manzoni, Tommaséo, 
Bonghi, Gustavo Cavour (brother of the statesman), and received 
visits from many distinguished foreigners. His philosophy, indeed, 
was still attacked by men of various creeds; among others, by 
Vincenzo Gioberti, the great plébeian priest-patriot, in a work 
entitled The Philosophical Errors of Antonio Rosmini. This attack 
was a violent one; but Rosmini replied with much dignity, and 
Gioberti lived to repent his rashness. Rosmini’s doings were like- 
wise watched with suspicion and jealousy by his old friends, the 
Jesuits, and ominous whisperings were coming from some of their 
unacknowledged mouthpieces ; but as yet there was no open display 
of venom. However, the time for that, too, was at hand. The year 
1848 brought trouble to Rosmini, as well as to many others. 

For twenty-two years of his active life, from 1826 to 1848, 
Rosmini, bent upon the execution of the great tasks which he 
believed the Almighty had given him to perform, had carefully avoided 
mixing himself up with interests, or assuming offices, which did not 
promise to contribute to the success of these. For this reason, 
though deeply interested in politics, both on account of his own 
position as an Austrian subject, and still more by reason of the diffi- 
culties in which the Church was beginning to find herself, he had 
never directly attempted to influence the course of them in one way 
or another. He had, likewise, steadily refused all ecclesiastical 
preferment, and even avoided all occasions when such might have 
been offered tohim. Though the intimate and trusted friend of Pope 
Gregory XVI., he had accepted no preferment at his hands, and 
though that pontiff had promised him a house for his order in Rome, 
the quiet, trustful waiter for the day of the Lord took no steps to 
remind him of that promise. As he himself says, his motto was 
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that which he had inscribed over the door of his cell at Monte 
Calvario: “ Bonum est prestolari cum silentio salutare Dei.” And 
wait he did, and in silence. 

But at last the time came when he felt that he was summoned to 
take part in the political movements of his time. The interests of 
the Church were in danger. In spite of all efforts to check it, the 
liberal movement had reached the Papal States, and the people, no 
longer content with the government of princes responsible only to 
God, were vigorously demanding a constitution, which Pius IX., 
new to his dignity, seemed not indisposed to grant. Rosmini was 
an ardent believer in constitutional government; but he had a 
terrible dread and hatred of constitutions modelled on the French 
type. Accordingly, though steadily refusing to present himself in 
Rome, on the ground that neither the Lord nor the Pope had unmis- 
takably called him, he willingly yielded to the request of Cardinal 
Castracane to draw up a plan of a constitution to be presented to the 
Pope for consideration. This document was finished and sent off on 
the 10th of March, but arrived too late to be of service. Pius IX., 
amid the cheers of Europe, had already granted a constitution, con- 
taining many of the provisions of which Rosmini had but too well 
foreseen the results. Rosmini, however, was not discouraged. He felt 
that he was called to act, and he acted. He rewrote, in a somewhat 
enlarged form, his unaccepted plan for a constitution, and published 
it under the title: Constitution in accordance with Social Justice, with 
an Appendix on the Unity of Italy.1_ This was followed by his Five 
Wounds of Holy Church,’ a work written over sixteen years before. 
The aim of the former was to dissuade the Italians from adopting a 
constitution on the French model, to encourage the preservation of 
existing monarchies and dignities, and to combat republicanism. It 
is, in two respects, a most noteworthy production—first, as being 
the well-pondered work of one of the most gifted, honest, and un- 
selfish men, and one of the truest Catholics, that ever lived, and, 
second, as, therefore, showing us the very best we could ever hope to 
obtain from Catholics, should they at any time regain their ascend- 
ancy in politics. It consists of five divisions or titles (titoli), pre- 
ceded by an introduction, treating of the vices incident to constitu- 
tions of the French type and the remedies for them. Of these vices 
we may mention three—first, the tendency to encourage in all citizens 
an immoderate ambition to rise in society ; second, the failure to 
guarantee the distribution of property, large and small properties 
having equal representation ; and, third, the abandoning of religion 

(1) La Costituzione secondo la Giustizia sociale, con un’ Appendice sul? Unita d’ Italia. 
Milano. Radaelli, 1848. 


(2) Le eingue Piaghe della Santa Chiesa, Trattato dedicato al Clero Cattolico. Lugano, 
1848; Perugia, 1849. 
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to the tender mercies of political interests, and depriving the Church 
of her liberty, ‘‘ which is the most precious of all the liberties of the 
people.” Of the five titles into which the constitution is divided, 
the first treats of the fundamental principles of the State; the 
second, of the king (or president); the third, of the rights of 
citizens; the fourth, of the legislative chambers; and the fifth, of 
courts of justice. Of the articles under Title I., the first reads: 
“ The rights of nature and reason are inviolable for every man.” On 
which the second is a strange commentary ; it runs: “ Liberty of 
action is guaranteed to the Catholic Church ; direct communication 
with the Holy See in matters ecclesiastical cannot be interfered 
with; councils are a matter of right; the election of bishops shall 
belong to the clergy and people, according to the ancient discipline, 
the Supreme Pontiff reserving to himself the right of confirmation.” 
Title II. provides for a constitutional king of good type. Title III. 
secures to all citizens equality before the law, personal liberty, invio- 
lability of domicile, protection of property of all kinds, including 
literary, and the right of appealing to the legislature, as well as of 
holding public meetings for all purposes not immoral or irreligious. 
Liberty of instruction and of the press are guaranteed; but “a law 
represses the abuse of it,” and ‘‘ the Church reserves the right of 
imposing a censure (on works printed), not involving any penal 
action on the part of the State.’”’ The article securing liberty of 
instruction is really meant to secure it mostly to the clergy; “the 
civil authority is incompetent in such matters.” 

Title IV. provides for a legislative body representing taxable 
property—wealth, and wealth alone. There are to be two houses, 
one elected by the larger, the other by the smaller, proprietors. 
Deputies are to be chosen by electoral colleges, the number and 
individual wealth of whose members are to be to each other in 
inverse ratio, so that a single person, paying the requisite amount 
of taxes, may alone form a college and elect himself, and a million of 
persons, owning nothing but the labour of their hands, must count 
for nothing. Indeed, labour, whether of head or of hand, has no 
representation. Plenty of provision here for the preservation of 
wealth and poverty, for the exercise of lordly condescension and 
pious charity, on the one hand, and of servile humility and self- 
abasing mendicity on the other! If these essential elements of 
Catholic civilisation must be perpetuated, no better programme for 
that purpose could be found than Rosmini’s Constitution. And the 
best of it isyet to come. Not only are the poor to be excluded from 
all share in legislation, but no non-Catholic can sit as a deputy in 
either house. An article (57) provides that all deputies must be 
Italians, and this is interpreted to mean that they must be Catholics, 
on the ground that Italy is a Catholic country. The arguments by 
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which Rosmini tries to justify this manifest injustice are pitiable, 
contemptible, Jesuitical beyond all expression or belief. One cannot 
read them without feeling that his moral sense is insulted, and 
nothing prevents him from throwing away the book in utter disgust, 
except the conviction that the blame rests not with Rosmini, but 
with the cruel, crazing, diabolical untruth, which, like the juice of 
cursed hebenon, had been instilled into his ears from infancy. He 
had been taught to believe that the world was made for Catholics, 
and he had closed his eyes and believed it. He had been told that 
infidels, be they ever so learned and honest, are, at best, only victims 
of “invincible ignorance,” inflicted on them by eternal justice for 
daring to be learned and to deal honestly with themselves—objects 
of pity, to be simply tolerated “with plenitude of charity ” (con 
pienezza di caritd) ; and that, too, he had believed. "What theories of 
human justice can we expect from men once bamboozled into believ- 
ing such manifest, monstrous lies, even about God himself? And 
yet such believing is held to be pious ! 

Finding nothing very new or remarkable under Title V., we take 
leave of this strange document, with a feeling in our hearts that 
Italy is most warmly to be congratulated on having escaped the 
application of such an inhuman instrument. Poor, noble, long- 
suffering Italy! she has had many scourges; but this double, inevi- 
table, perpetual scourge of supercilious wealth and power, twisted, 
knotted, and consecrated by pompous, irresponsible supernaturalism, 
this constitution not according to, but contrary to, justice, social and 
of all other kinds, would have been the direst of all. 

If for Rosmini’s Constitution, with its declared purpose of deliver- 
ing over Italy, bound hand and foot, to the tender mercies of popes 
and princes, we have only words of pity and strong condemnation, 
we have something different for his other political pamphlet, Zhe 
Five Wounds of Holy Church. If Rosmini, in his heart, desired to 
see Italy and all the world subject to the Church, he, at all events, 
desired that the Church should be worthy to rule. Inasmuch, more- 
over, as he was not at all blind to the fact that she was then very 
far from such worthiness, he did what in him lay, honestly and 
fearlessly, to reform her. Regarding, with mysticism sufficiently 
familiar, the Church as the body of Christ, he finds it pierced in 
hands, feet, and side, with five wounds. These wounds are due 
mainly to feudalism and its unjust refusal to recognise the freehold 
tenures of the Church. By claiming these as feofs, the feudal lords 
not only placed the bishops personally in the position of dependants 
and vassals (wound in the left foot), but also, naturally, claimed the 
right of nominating them (wound in the right foot). In this way, 
the bishops, attached to the courts of different princes and dependent 
upon their favour, became involved in worldly affairs and jealous of 
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their own their lord’s dignity, so that, forgetting their spiritual 
calling and union in the body of Christ (wound in the side), they 
became separated both from the lower clergy and from the people. 
The former, therefore, remained without instruction (wound in the 
right hand), and the latter, left entirely to their care, soon ceased, 
from want of teaching, to comprehend the meaning of even the acts 
of public worship, and, not understanding the language employed in 
them, became mere spectators of a dumb show (wound in the left 
hand). Distressed at the sight of these wounds, Rosmini calls for 
the restoration of the state of things which existed before the rise of 
feudalism, freedom of Church property, restitution to the clergy and 
people of the right to nominate their own bishops, frequent com- 
munication, through synods and councils, of the bishops with each 
other and with the Holy See, instruction and education of the lower 
clergy by the living voice and daily example of the bishops, instead 
of by poor seminaries and dry, heartless compends of dogmatic lore, 
and, finally, instruction of the laity in the doctrines of their faith, 
and the banishment of the Latin language from the services of the 
Church. 

Though Rosmini’s picture of the pre-feudal Church is one-sided 
enough, and therefore false, there is much in his pamphlet deserving 
of the highest praise, and we may readily believe that Pius IX., 
before he became afraid of truth and common sense, read it with 
pleasure and approbation. But we must never forget Rosmini’s 
standpoint, which was that of an absolutely sincere and ardent 
Christian, believing that the kingdoms of this world were to become 
the kingdoms of Christ. Which to him meant that they were all to 
become subject to the Pope as their moral head, to Rome and to 
Italy. What he aimed at, therefore, was nothing less than the 
entire separation of Church and State in all countries in which the 
pope was not temporal as well as spiritual ruler, and the consolidation 
of the Church, as an independent international commune, divinely 
deputed to subdue the nations and bring them under the yoke of 
Christ; that is, of the Pope. In all this Rosmini was but the loyal 
and consistent son of the Church, the dangerous absurdity of whose 
claims and purposes is concealed only by their familiarity and 
antiquity. 

That Rosmini, in demanding that the Church should be made inde- 
pendent of the State, did not mean, at the same time, that the State 
should become independent of the Church, is plainly shown by his 
almost passionate advocacy of the temporal power of the Pope. 
Where the Church could entirely control the State, no separation 
between them was to be thought of; that was the ideal order of 
things. Those ofus who know the Papal States, after their thousand 
years of Church control, are of a different opinion, and so were their 
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inhabitants at the time of which we are speaking. As if purposely 
to give the lie to Rosmini’s theories, his two pamphlets had hardly 
seen the light, when events occurred that showed the utter incom- 
patibility of the duties of a pope with those of a temporal sovereign. 

In 1848 all Italy was aflame with the most rational desire 
for freedom and unity. Piedmont was struggling with all her 
might to expel the Austrians from Lombardy, and calling to 
her sister states for countenance and aid. The temper of the 
people of these states promised both, and the Papal troops, under 
General Durando, had already crossed the frontier into Lombardy, 
when the Pope, in an allocution of the 29th April, disclaimed all 
responsibility for this movement, saying that it had taken place 
contrary to his commands, and announced his resolution of taking 
no part in the war. “ Being the vicar on earth of Him who is the 
author of peace and lover of charity, and protecting and embracing, 
in virtue of His supreme apostolate, all tribes, peoples, and nations, 
with equal zeal and paternal love” (these were his words), he could 
not make war on any one of them. In other words, his apostolate 
forbade him to perform one of the most essential duties of a prince. 
The exasperation which this allocution called forth throughout Italy 
was intense. The bitterest reproaches were everywhere launched 
against the Holy See, as the great obstacle in the way of freedom 
and unity. Even Rosmini, who was a firm believer in a united 
Italy, felt that a false step had been taken, and lost no time in letting 
the Pope know his opinion. The letters which he wrote at this time 
to his friends in Rome, with orders to show them to the Pope, if 
here and there betraying a most undiplomatic faith in princes’ sense 
of justice, leave little to be desired in the matter of vigour and plain 
speaking. In one he pointed out, in the most lucid terms, that the 
Pope, by refusing to take part in a war at once just and useful to the 
nation, had gone far to prove to all the world that the duties of a 
pope were irreconcilable with those of a prince, and had thereby 
most seriously jeopardised his temporal authority. Being suspicious 
of the policy of Piedmont, he went on to advise the Pope to unite 
with the princes of Naples and Tuscany in sending a collective note 
to the Emperor of Austria, politely requesting him to withdraw from 
Italian territory. Theargument used to induce the foreign potentate 
to accede to this request was, that Italy was so incensed at Austrian 
misgovernment, that unless they, the subscribers, united with 
Lombardy and Piedmont in endeavouring, by armed force, to put a 
stop to it, they would lose their crowns, and the people proclaim a 
republic, “greatly to our disadvantge (danno) and that of all 
Europe.” In a second letter he pointed out the evil consequences of 
the Pope’s double-faced policy in disclaiming the action of his troops 
and yet doing nothing to prevent it. Having, moreover, on mature 
reflection, discovered that the argument of his previous letter was 
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likely to produce little of the desired effect on the Austrian emperor, 
he suggested another ; one stronger indeed, but one which throws a 
very sinister light upon ecclesiastical diplomacy, and even upon 
Rosmini himself. 


‘*T am convinced,” he says, ‘‘ that a Cardinal Commendone, or some other 
of those politicians of large views, of whom Rome in other times could boast, 
would, under the present circumstances perhaps (sic), suggest to the Pope the 
propriety of frankly assuming the guardianship (tutela) of nationalities in 
general, and of the German nationality in particular, in order to counterbalance 
the zeal which he is obliged to display for Italian nationality ; would persuade 
him to send agents to Germany with wise instructions (whatever character it 
may seem fit to give them) to claim as a merit on the part of the Holy See the 
protest which it made in 1815 against the abolition of the German Empire 
and to signify its readiness to countenance the establishment of a new empire 
in Germany and to further the same by its influence with the Catholics of that 
nation. In view of the proposed re-establishment of such an empire in 
Germany, it appears to me that the Holy See cannot remain indifferent or 
inactive—the Holy See, which had so much part in the old German Empire, 
whose memories and traditions still remain in Germany, that nation so tena- 
cious of its former customs. It is beyond measure important for the interests 
of religion, that, if a new German Empire arise, as is highly probable, its 
Emperor should be a Catholic. Here there is an excellent chance for the Pope 
to show himself favourable to Austria, by holding out the hope that he will 
use all his influence to second her claim to the headship of the new empire. 
I believe, the simple suggestion that the Pope would be willing to go in 
person to Frankfort, to crown with his own hand a Catholic Emperor of 
Germany, would have a good effect on all Germany and especially on Austria, 
and I am entirely certain that if it could really be brought to pass, that 
the Pope should ever go to Germany for such a purpose, the advantages 
resulting to religion would be incalculable. In a word, if there is any way 
in which the mediation of the Pope in the affairs of Italy promises any hope 
of success, it can only be by awaking in Austria the hope that the Pope might 
perhaps (sic), by his influence, compensate her in Germany for what she would 
lose in Italy.” 


A painful document enough, coming from an honest man, and a 
man who did nothing without Divine prompting! It reveals to us 
plainly what Catholics mean by the moral supremacy of the Pope. 
Whenever it suits the interests of religion, he is to send agents, with 
‘‘ wise instructions” to use his spiritual influence in the temporal 
affairs of foreign nations. Poor Germany! she never knew what 
she missed! Her Protestant citizens were to be made subjects of a 
Catholic emperor, in order that the princes of Italy might not lose 
their crowns. Moreover, the Pope was to go in person to Frankfort 
and crown the new potentate, emperor by the grace of God. And 
only thirty-three years have passed since such things were thought 
possible, and even probable ! 

Though endeavouring by letters to influence the Pope, Rosmini 
had thus far declined all invitations to go in person to Rome. Now, 
however, there occurred an opportunity of presenting himself there 
with prestige and authority, which Divine prompting told him might 
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be used for the benefit of the Church. Hostilities were still going 
on between Piedmont and Austria, and the former was bitterly 
feeling the need of the assistance of all Italy, in order to bring them 
to a successful conclusion. A league between the princes of the 
more important states had been talked of; but, owing to a selfish 
condition imposed by the Pope, nothing had so far come of it. Now, 
however, the necessities of the war demanded immediate co-opera- 
tion, and Piedmont, willing to yield all possible points in order to 
induce the Pope to lend his countenance and aid, resolved for that 
purpose to send Rosmini, whose character and recent political 
pamphlets were well known, as Ambassador Extraordinary to Rome. 
Rosmini at once accepted the mission, with the vague understanding, 
however, that his duties were not to be confined to the immediate 
purpose in view. “If full powers were given him to deal with all 
matters which he might deem necessary or conducive to the welfare 
of Italy and of the Church,’ he would accept, otherwise not. The 
Ministry wisely hesitated to confer powers so extensive and indefinite ; 
but Rosmini’s old philosophical adversary, Gioberti, by threatening 
to resign if they did not, overcame their scruples. Rosmini then, 
without any definite instructions, or clear understanding with the 
Ministry, after visiting King Charles Albert at Vigevano, at once set 
out for Rome, which he reached on the 15th of August. 

Rosmini’s mission to the Holy See was, we need hardly say, 
worse than unsuccessful. The grounds of this are by no means 
difficult to discover. His position was a difficult one. The Pied- 
montese Government desired one thing, and Rosmini, its Ambassador, 
was firmly resolved to accomplish, if possible, another. What the 
former wanted was immediate moral and military aid; what the 
latter wished to bring about he had clearly stated in his Constitution. 
“ Let us,” he had written, “use every effort to establish a prudent 
and strong confederation of the peoples and princes of Italy, begin- 
ning with Piedmont, Tuscany and Rome ; let the permanent Diet 
have its-seat in Rome, and let its moral presidency be vested in the 
Pope. But first, and as a preamble, let us conclude a reasonable 
concordat with the Holy See.” Two very different things ! 

Rosmini had left Turin without his credentials, and the Ministry, 
discovering, apparently, that it had made a mistake in sending him 
to Rome, was in no hurry to forward them. In spite of this, 
Rosmini, armed with an autograph letter which he had received 
from Charles Albert, at once asked and obtained an audience of the 
Pope. The Holy Father received him most graciously, and told him 
he meant to put him in prison. The meaning of this became 
apparent when, three days after, he sent word to Rosmini to prepare 
himself for the Cardinalate. Meanwhile, at Turin the Casati Ministry, 
which had appointed Rosmini, had undergone certain changes, 
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which made the breach between it and him even wider than before. 
General Perrone, the new Minister of Foreign Affairs, immediately 
on his appointment, sent instructions to Rosmini to drop the question ~ 
of confederation, and try to bring about a political alliance. 
“‘Rosmini understood perfectly that the cards were going to be 
changed in his hand; but he had not the heart to abandon the Holy 
Father in this most perilous emergency.” So says his biographer. 
The fact was that Rosmini chose deliberately to disobey the instruc- 
tions of his Government, and to adhere to his own purpose of effecting 
a confederation, with the Pope as perpetual president. For this 
purpose he held repeated conferences with the representatives of 
Rome and Tuscany, and even drew up the plan of a federal constitu- 
tion, which he forwarded to the Ministry at Turin. In a word, he 
did everything to defeat the purpose of his mission, which, it is quite 
evident, was by no means difficult of attainment. Vexed at his 
conduct, but unwilling to recall a representative so acceptable to the 
court of Rome, the Turin Ministry left him for a considerable time 
without further instructions. When at last he received orders to 
confine his efforts to the effectuation of a warlike league, he pro- 
tested and resigned. His mission lasted, in all, seven weeks. 

The reasons of Rosmini’s invincible opposition to a league of 
princes, whether political, or merely military, are very evident. 
Such a league would have involved what were to him three capital 
defects. (1.) It would have left the balance of power in the hands 
of Piedmont, and even increased it, had Italy under her leadership 
proved successful in opposing the Austrians. (2.) Not being binding 
upon the people, it would have been liable to overthrow at aay 
moment by a popular movement in favour of republicanism, or any 
other respectable form of liberal government. And (3.) It would 
not have enabled the Pope, by shifting upon others’ shoulders the 
responsibility of declaring war, to reconcile his princely and pontifical 
duties. A confederation of states, on the other hand, with a Diet 
sitting in Rome, and the Pope as its ex-officio president, would at 
once have given a preponderance of power to the Church, been 
binding upon the people, whose movements might then have been 
repressed by federal troops, and, inasmuch as the power of making 
war would be in the hands of the Diet, have allowed the Pope to 
engage in hostilities, and yet at the same time, without diminution 
of unction, proclaim himself the “author of peace and lover of 
charity, embracing and protecting with equal zeal and paternal love 
all the tribes, peoples, and nations of the earth.” Most manifest 
advantages ! 

Relieved of his civil functions, in the exercise of which he had 
done nothing but prove his undivided allegiance to the Holy See, 
Rosmini found himself in his true position, free to devote himself to 
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the Pope, and prepare for the Cardinalate. And, indeed, the Pope 
needed all the devotion he could command. Matters in Rome were 
rapidly approaching a crisis. Pellegrino Rossi, to whom, on 
Rosmini’s recommendation, the Pope had blindly intrusted the 
conduct of public affairs, was behaving dictatorially, at the same 
time unfairly incurring the odium of the people, as the main cause 
of the Pope’s inactivity. We say, unfairly, because the real cause 
of this inactivity was Rosmini, who persuaded the Pope to insist on @ 
confederation and concordat with Piedmont as the price of his co- 
operation during the war. Rossi, on the contrary, favoured the con- 
clusion of a provisional league, which, considering the pressing 
necessities of Italy, was the only thing feasible. Rosmini, dis- 
appointed at meeting opposition to his scheme in this unexpected 
quarter, did his best to diminish Rossi’s influence over the Pope, and 
the latter, not knowing how to choose between the two, resolved to 
add Rosmini to the Rossi Ministry as Secretary of State. The 
execution of this purpose was frustrated by the brutal assassination 
of Rossi, who fell a victim to the misdirected resentment of the 
people, almost before Rosmini’s eyes. This untoward event took 
place on the 15th of November, and on the following day the people 
besieged the Quirinal Palace, demanding that the Pope should at 
once appoint an active Ministry, and naming the men they desired, 
Among these was Rosmini, of whom they could have known nothing 
except the fact that he was Ambassador Extraordinary from patrioti¢e 
Piedmont, sent to induce the Romans to go to war. Had they 
known his views and the influence he had exerted, he would probably 
have shared the fate of Rossi. The Pope turned a deaf ear to 
the reiterated demands of his excited subjects, until these brought 
a cannon to Monte Cavallo and made preparations to send a balk 
from it through the gates of his palace. Then at last he yielded, and 
appointed the Ministry demanded, with Rosmini as President and 
Minister of Public Instruction. Late the same evening, Rosmini, 
living close by, at the Palazzo Albani, received notice of his 
appointment; but, feeling that it placed him in a false position 
with the people, and fearing that it had been made under popular 
pressure, he hesitated to accept it, and, hastening to the Quirinal,. 
requested an audience of the Pope. The latter, though friendly, gave 
only evasive answers to his inquiries, and Rosmini, feeling that he 
was not bound by obedience to accept the appointment, went home 
and wrote a note formally declining it; after which, thinking it 
prudent to keep himself out of the way, he betook himself to the 
French Embassy and afterwards to the Villa Albani, outside the 
city. Eight days after, the Pope, deprived of his foreign guards, 
and not feeling his sacred person safe in the hands of his beloved 
subjects, left Rome in disguise and fled like a hireling to Gaéta, in 
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the Neapolitan territory. Thither, with permission, Rosmini followed 
him, a step which he had ever afterwards much reason to regret. 

In order to understand what now befell Rosmini, we must look 
away from the purity of his intentions, his political doctrines and his 
unfeigned devotion to the Holy See, and consider only what had been 
the practical effects of his influence with the Pope. They had been 
the assassination of Minister Rossi and the expulsion of the Pope from 
Rome. Both these were results of the Pope’s refusal to take immediate 
part in the war of Italian emancipation, and for this refusal Rosmini 
was partly responsible. Not that he was in principle opposed to the 
Pope’s declaring war ; but, wishing to force all Italy into a perma- 
nent confederation, presided over by the head of the Church, he 
encouraged the vacillating Pope to decline entering into the military 
alliance proposed by Piedmont, and strongly seconded by the Rossi 
Ministry. In his supreme anxiety for the authority and welfare of 
the Church, he had, with true philosophical ideality, overlooked the 
immediate political aspirations of his country, and these had shaped 
themselves into the grim reality of a popular uprising, which he had 
no skill to conjure down. Naturally enough, the fugitive Pope, 
seeing for the moment only the immediate results of Rosmini’s 
policy, and having no policy of his own, turned for counsel to the 
other men who were about him. Though this pained Rosmini 
deeply, it did not imply any want of respect or affection for him on 
the part of the Pope; and, indeed, the personal relations between the 
two might have continued unchanged, had not other influences inter- 
fered. These influences came in the form of strong pressure on the 
Pope, from two directions—first, from the Papal Court, and especially 
from Antonelli, who had always been jealous of Rosmini; and, second, 
from the King of Naples, whose wishes the Pope, as a guest, felt 
bound to respect. Antonelli, a shrewd, unscrupulous politician, 
whose voice had always been for immediate war, hated the far- 
reaching, ideal, temporising policy of Rosmini, and had done his best 
to prevent him from coming to Gaéta. Now that the turr of events 
had made him the trusted adviser of the Pope, he used all his 
influence to get Rosmini entirely out of the way. In this he was 
strongly seconded by the King of Naples, who was in principle 
opposed to confederation or union of any kind among the states of 
Italy, and had, moreover, taken a strong dislike to Rosmini, for 
«claiming, as he had done, both in his Constitution and in his Five 

Wounds, that the right of nominating bishops should be restored to 
the clergy and the people. Rosmini was not slow to feel the effect 
-of these combined influences. Recognising that he was no longer a 
welcome guest at Gaéta, he obtained the Pope’s permission to go on 
private business to Naples, and left on the 22nd of January, 1849. 
Whether with self-respect he could have acted otherwise is doubtful ; 
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but certain it is that his adversaries could have desired nothing 
better. By quitting Gaéta, he left the field open to Antonelli; by 
going to Naples, he placed himself more than ever in the power of 
the Neapolitan government. And this he soon found out. 

Rosmini remained four months in Naples, during which time the 
government not only subjected him, through its police and other 
emissaries, to various kinds of personal annoyance, but also con- 
strained the Pope to abandon his intention of raising him to the 
Cardinalate, and to sanction a decree issued by the Congregation of 
the Index, prohibiting his two political pamphlets. In order to 
obtain this decree, it had secretly engineered an extraordinary and 
irregular meeting at Naples of a few members of said Congregation. 
Of this meeting, Rosmini, though a consultor of the Congregation 
and present on the spot, never received the slightest intimation. 
Indeed, he did not hear of the decree till nearly three months after. 

At last the annoyances at Naples became so frequent and so 
trying, that Rosmini found himself obliged to leave it and return to 
Gaéta. Here, however, he met with nothing but cold shoulders, 
sour looks, and curt replies. With great difficulty he succeeded in 
obtaining an audience of the Pope, who found himself in a very 
awkward position. Poor Pius! he was obliged to say to Rosmini 
that he knew nothing of the behaviour of the Neapolitan govern- 
ment or of his own court, and, though he mentioned that the Consti- 
tution and the Five Wounds were under examination, to conceal the 
dishonouring fact that he had already sanctioned their prohibition. 
At a second audience, he behaved in the same disingenuous, pusilla- 
nimous way, and advised Rosmini “to retire to Florence till the 
present ebullition of envious passions should have subsided.” Any- 
thing to get rid of him! Two days later Rosmini received a note 
from Monseigneur Stella, informing him that the Holy Father “ gave 
him leave to go where he liked.” The details of this unworthy 
treatment, inflicted at Naples and Gaéta on a man whose only crimes 
were perfect sincerity and uncompromising loyalty to Catholic prin- 
ciples, reflect most severely on the character of Pius IX., bringing 
into bold relief his weakness, vanity, untruthfulness, and want of 
principle. How small a man compared with Rosmini! The latter, 
amidst all his trials and annoyances, never for a moment lost his 
serenity, but, even when they were most oppressive, wrote an im- 
portant commentary on the first chapter of St. John’s Gospel ! 

Rosmini left Gaéta on the 19th of June, and went by way of Capua 
to Caserta, intending temporarily to fix his abode there; but new 
difficulties with the police compelled him, in less than a month, to 
pull up his stakes and quit Neapolitan territory altogether. Having 
turned his steps to Albano, he was there most hospitably entertained 
for two months by Cardinal Tosti, bishop of the diocese. There he 
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received, for the first time, notice of the prohibition of his pamphlets. 
His conduct on that occasion was highly characteristic, showing the 
sincerity and wholeness of the man. Though not unaware of the 
manner in which the prohibitory decree had been obtained, he at 
once wrote to the Master of the Sacred Palace, expressing his entire 
submission to it. He even felt a certain satisfaction in having his 
obedience put to this severe test, and, in that triumphant spirit, wrote 
to the members of his institute and other intimate friends. After 
leaving Albano, Rosmini remained in the neighbourhood of Rome 
till near the end of October, and then returned, by way of Leghorn 
and Genoa, to his home in Stresa, which he reached on the 2nd of 
November, after an absence of sixteen months. Thus ended his 
unfortunate mission to Rome. 

We have dwelt at some length on this brief portion of Rosmini’s 
career, because, more than any other, it brings out his true character 
and aims, and also because it throws considerable light upon a curious 
episode in the history of Italian emancipation. It shows us Rosmini 
as an incorruptible, consistent Catholic, bound by every fibre of his 
nature to the Catholic ideal of a kingdom of God upon earth, and 
trying with much sincerity and energy, but with little insight into 
the spirit of his time, to realise the same in society and politics. He 
failed, and that was not all. His attempt caused the failure of the 
only other scheme which could have for a time saved the temporal 
possessions of the Pope. It, therefore, more than defeated its own 
purpose, and both Italy and the Church are largely indebted to his 
attempt and its failure for the relative positions they occupy to-day. 
Rosmini acted according to his conscience, or what he believed to be 
divine prompting, and he left the issue in God’s hands. If that 
issue proved very different from what he had expected, he had still 
faith to believe that all was for the best. And so it was. 

Restored to Stresa, Rosmini resumed, as serious labours, his philo- 
sophical productivity and the care of his institute, varying them with 
the lighter avocations of walks, hospitality, friendly conversation and 
letter-writing. The notoriety which his embassy had given to him 
and his opinions attracted many sincere persons, who, sympathizing 
with him, sought not only his friendship, but, in many cases, admis- 
sion to his order. In the six years that followed, during which he 
rarely left Stresa, he did much to bring his philosophical system to 
completion, and to extend the usefulness of his institute. Indeed, 
these years might have been as full of happiness as the eleven that 
preceded his embassy, but for two circumstances, his own failing 
health and the bitter malevolence of his enemies. The malady 
which he had contracted in early life and aggravated by subsequent 
overwork and neglect, began now to assume menacing forms and to 
induce the haste which comes from the feeling that one’s days are 
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numbered. At the same time, the influences which had pursued 
him at Gaéta and Naples, instead of ceasing, continued to work with 
double force, increased now by that of the whole Jesuit order, whose 
power both his institute and his philosophy threatened. Indeed, 
this feline society, recognising that its monopoly of clerical instruc- 
tion was likely to be seriously interfered with by his institute, and 
its sensistic, humanity-depreciating theories, by his spiritualistic doc- 
trines, now made itself the chief instrument of his persecution. 
Accordingly, with a hundred tongues, some whispering, others 
shouting, it began to circulate the report that Rosmini’s published 
works were full of heresy and all sorts of damnable doctrines. 
Knowing that the charge of heresy is as readily believed by priestly, 
as unclean social gossip is by prurient, natures, it did not even take 
care to make its numerous accusations mutually compatible. Its 
purpose was, by mere noise, to make the Pope believe that Rosmini 
was a man dangerous to religion and the interests of the Holy See. 
What must have been their astonishment to find that, with all their 
noise, backed by their prestige, they could not make the Pope believe 
them! Pius IX. had direct knowledge of Rosmini’s faith and pur- 
poses, such that even Jesuit slander could not make it appear ignor- 
ance. Besides, being conscious that he had wronged Rosmini, the 
Pope, now restored to his throne and free to act, was naturally 
enough disposed to make what reparation was still in his power. 
Indeed, his behaviour towards Rosmini, from this time on, was in 
every sense honourable and praiseworthy. He first enjoined silence 
on Rosmini’s enemies and then caused all his published works, 
excepting, of course, the prohibited pamphlets, to be subjected to a 
most minute examination. This examination lasted for nearly four 
years, and at the end of that time, the Congregation of the Index, 
with the Pope in person presiding, declared that all the works of 
Antonio Rosmini-Serbati, lately examined, were to be dismissed, as 
free from censure, and that on account of said examination no 
obloquy should attach either to their author or the institute founded 
by him. Such a verdict is the most favourable that the Congrega- 
tion of the Index is permitted to render. The Pope then enjoined 
perpetual silence on all Rosmini’s enemies, whose baffled fury in 
consequence knew no bounds, and has not to this day spent itself. 
Rosmini’s satisfaction was, doubtless, great; but he did not live 
long to enjoy it. _His ever-increasing malady, in spite of the best 
medical aid, the application of saintly relics and the repetition of 
innumerable prayers, terminated in death on the Ist of July, 1855. 
He expired in the mid\$ of numerous disconsolate friends, some of 
whom had come from a great distance. There is some suspicion that 
his end was hastened by poison, an attempt having been made some 
time previous to put an end to his activity in this way. He died as 
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he had lived, a saint. His remains rest at Stresa, in the vault of 
the church of the Holy Crucifix, under a handsome marble monu- 
ment. 

Looking back upon the life of this laborious, .single-minded 
Catholic Christian enthusiast of the nineteenth century, however 
strong our sympathies may be with his personal character and whole- 
hearted sincerity, we cannot help putting to ourselves the practical 
question, What was its net result, its harvest of good for the world, 
for us? Setting aside the involuntary good he did in hastening the 
political and spiritual emancipation of Italy, we may answer, The 
spirit of charity which he infused into his institute, and the subtle 
analysis which distinguishes his philosophical writings. 

“ The Institute of the Brethren of Charity,” such is the full title 
of the order whose members are better known by the shorter name 
of Rosminians. Though its constitution demands a novitiate (of two 
years) and imposes the three monastic vows of poverty, chastity, and 
obedience, its organisation differs considerably from that of all other 
orders. Its members wear no distinguishing habit, conform strictly 
to the laws of the country in which they happen to live, and retain 
a title to their individual property, of which they make a continual 
sacrifice in accordance with the instructions of their general. The 
order, as such, owns no property, and claims no special vocation, 
except to do good to the best of its knowledge and ability. It is 
unquestionably the most noteworthy attempt thus far made to adapt 
the principles of Catholicity and monasticism to the circumstances of 
the present time. If its success has not been marked, this is due, 
not so much to these circumstances as to the determined opposition 
which, for thirty years and more, it has encountered at the hands of 
the Jesuits. In spite of all their efforts, however, the institute is in 
a fairly flourishing condition, and its members, who are almost 
exclusively Italian or English, are among the truest Christians and 
most human-hearted men that Europe can boast of. It has two 
novitiates, one at Domodossola and one at Rugby, the latter soon to 
be transferred to Wadhurst, near Tunbridge Wells. It has several 
colleges and religious houses in various parts of Italy and England. 
It has, moreover, a branch for women called the “Institute of the 
Sisters of Providence.” The establishment of this branch was largely 
due to the priest Loewenbruk. It numbers at present about five 
hundred persons. 

But, after all, Rosmini’s institute only serves in some degree to 
soften the asperities of an ancient religious system, which, being in 
its very essence intolerant, and, therefore, uncharitable, must in 
time disappear from a world which, in true humanity, has already 
far outstripped it. His philosophy, on the contrary, though by him 
used to bolster up many foregone conclusions, the very reverse of 
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philosophical, contains much that is of permanent value, and deserves 
to be widely known. Though, in spite of the fact that some of his 
works have been before the world for fifty years, and many more for 
over half that time, his name is ignored in even some of the latest 
histories of philosophy, it may be without fear affirmed that Rosmini’s 
system is, in very many respects, the most profound that has yet 
appeared and the best adapted for bringing intelligent harmony into 
the present chaos of conflicting opinions. Before attempting to state 
wherein the value of his system consists, it may be well to give a 
list of his chief works :— 


I. Ideology and { 1. Nuovo Saggio sull’ Origine delle Idee, 3 vols. 
Logic. { 2. Logica, 1 vol. 
1. Antropologia in Servigio della Scienza Morale, 1 vol. 
II. Metaphysi- } 2. Psicologia, 2 vols. 
cal Sciences. ) 3. Teosofia, 5 vols (never finished). 
4. Teodicea, 2 vols (popular). 
1. Principi della Scienza Morale. 
2. Storia Comparativa e Critica dei Sistemi intorno © 1 vol. 
al Principio della Morale. ! 
. Filosofia del Diritto, 2 vols. 
. Filosofia della Politica, 1 vol. 
. Del supremo Principio della Metodica, 1 vol. 
. Aristotele esposto ed esaminato, 1 vol. 
IV. Critical. 2. Rinnovamento della Filosofia in Italia, 1 vol. 
8. Vincenzo Gioberti e il Panteismo, 1 vol. 


III. Biba (Po 
litics, Law, 
Education). 


mo em 


This list does not include any of the smaller essays, any of the 
numerous ascetical works, any of the letters (10,000!) or the intro- 
ductory volume, which is made up of several small works, the most 
important of which, entitled Sistema Filosofico, is a résumé of his 
philosophy, written by himself for an encyclopedic work. His 
writings, of which only about half are published, will fill about eighty 
volumes octavo. 

We have already stated the aims which Rosmini had in view in 
writing a system of philosophy, and the means by which he thought 
they were to be reached. Nothing need be said against either. Had 
the means proposed been rigorously applied all the expected results 
might have followed. Unfortunately Rosmini’s religious creed 
rendered him incapable not only of making a free use of his reason, 
but also of examining and comparing previous systems without pre- 
judice. Hence his principles are frequently assumed in view of fore- 
gone dogmatic conclusions, and his treatment of certain great systems 
is without justification. In spite of his wonted charity, his manner 
towards the Germans, and especially towards the noble, fearless Kant, 
is unworthy and unphilosophical. Since these shortcomings affect 
particularly his higher and more mediated doctrines, it is upon the 
fundamental part of his system that his claim to recognition mainly 
rests. The works that will carry his name down to posterity are his 
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New Essay on the Origin of Ideas (including the Restoration of 
Philosophy in Italy), his Logic, his Psychology (including the Anthro- 
pology) and his Principles of Moral Science. In these he labours 
with great success to keep within the bounds of simple, sane, human 
reason, to discover its nature, capabilities, and limitations, and to 
justify its claims to a capacity for knowing truth and to a power of 
acting freely in accordance with such knowledge. 

If we look away from Rosmini’s creed-born prejudices, we shall 
find very little to object to either in his method or his principles. 
The conditions for successful philosophising he believed to be an 
extensive acquaintance with the history of human thought, a careful 
observation and analysis of facts, and a strict adherence to logic in 
the drawing of general conclusions. These conditions he strove to 
realise in himself. His knowledge of philosophy, ancient, medizeval, 
and modern, was perhaps never equalled; in accurate observation 
and analysis of the processes of thought he stands alone in the his- 
tory of science ; his logic is faultless wherever his assumptions are 
correct. His method, therefore, was inductive and positive in the 
true sense of these terms. He accepted the xpwrov mpos ajyas, the 
data of sense and intelligence to the fullest extent, and endeavoured, 
by analysis and subsequent synthesis, to work back to the mpwtov 
vce, the ultimate reason of them. Unlike most modern philoso- 
phers, who try to explain away common sense, he undertook to 
justify it and to show that “things are what they seem.” For this 
purpose he sought to demonstrate that most of what is called modern 
philosophy rests upon an entirely false assumption, which began with 
Descartes and Locke and continued unquestioned down to Kant and 


Hegel. 


‘*From Locke to Kant,” he says, ‘‘ philosophy, in spite of all opposing 
efforts, went ever farther and farther astray, and became ever more and more 
entangled, until at last men got weary of following, one after another, guides 
that led nowhere. Hence the schools of our time seem more inclined to narrate 
the adventures of philosophy, a long, amusing story of the voyages and 
wanderings of the human mind, than to teach any philosophy. If that sub- 
ject is ever again to be restored to credit among men, I believe we must once 
more take up the opinions of the ancients, adapting them, as far as possible, to 
the method and easy style of the moderns, and giving them a fuller and closer 
bearing upon human life. Moreover, we must never forget that the school- 
men, now so bitterly reviled, are, after all, the connecting link between the 
ancient and modern philosophies. For, although towards the close of its 
history scholasticism became degraded, puerile, and ridiculous, it was not so 
in the works of its great writers, among whom it may suffice to mention 
Thomas Aquinas, the prince of Italian philosophers.”’ 


In this passage Rosmini states clearly what in his own system he 
undertook to do to justify ancient and modern thought. 

It is impossible within the limits of ‘a short article to give any- 
thing like an analysis or résumé of Rosmini’s philosophy, inasmuch 
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as it is both difficult of comprehension and expressed in a language 
by no means familiar to thinkers of our time. Perhaps we might 
indicate its most important bearings if we were to say that it clearly 
demonstrates two things, first, that all continuity involves sensation, 
and second, that all distinction is based on intelligence. Thought, 
therefore, which involves both continuity and distinction presupposes 
a being endowed with both sensation and intelligence. The nature 
of intelligence is treated of in the New Essay on the Origin of Ideas, 
that of sensation in the Psychology. By a very lengthy and elabo- 
rate analysis Rosmini shows, in opposition to the sensists or asso- 
-ciationists, that the mind has one innate form or idea; in opposition 
to Kant and his followers, that it has only one, which moreover is 
not subjective, but necessarily objective, and the essence of all 
objectivity. In other words, the essential characteristic of intelli- 
gence is that it has an object; all its other characteristics are 
dependent on, and derivable from, this one. Sensation, on the con- 
‘trary, has no object, but only a term, which becomes an object only 
in relation to intelligence. The essence of objectivity (tov voyrov) 
is being (ro Svvaper Ov), that of sensibility (tov aicOyrov) is extension 
or continuity (ro avvexés). Every object of thought, therefore, is an 
extended or continuous entity. Whatever the human mind, by 
mere natural reason, attains beyond this, is purely negative and ideal 
(negativo-ideale)—xevov kai tiaXextikov, as Aristotle would say. 
Such is our knowledge of God and of divine things, whose reality, 
therefore, we can know only through revelation. 

Plato held that every human mind brought into the world with it, 
in a dim condition, the ideas of all the things which it afterwards 
came to know in an explicit way through the senses; and Thomas 
Aquinas laid down that the object of intelligence was common 
being (ens commune). Rosmini united these views. According to 
him, ideas, though absolutely and comparatively distinct from each 
other, show this distinctiveness only when they are thrown from the 
magic lantern of the intellect upon the extended screen of sense. 
Before this they exist in the intellect only as undistinguished, unex- 
tended, latent possibility or ideal being, forming, in this condition, its 
constitutive object. 

Stated in this bald way the doctrine does not seem very clear or 
very acceptable. It is only when we are shown how it alone of all 
theories hitherto proposed explains the facts of consciousness that we 
are induced to consider it favourably and to look for a more con- 
genial statement of it. 

It is admitted on all hands that, though we must think things as 
being in order to think them at all, we do not learn anything of 
their reality by knowing ‘hat they are, but only by discovering what 
they are. Being, therefore, is a mere condition of thinking and not 
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an element of real knowledge. All such knowledge comes through 
sensation, which implies extension, as being certainly does not. If 
then we were to say that intelligence, by the mere fact that it is in- 
telligence and subject, has, from the first, as its object the being of the 
entire universe, or universal being, whose nature (ti éot) is subse- 
quently revealed to it through sense, we should be propounding a 
doctrine at once plainly true and easily understood. It is not so 
clear that this universal being is ideal and the sum of all ideas, 
whether realised or possible. But this also may be made clear by 
means of anexample. Let us take the idea of triangle. That this, 
as pure idea, is unextended, is shown by the fact that we cannot think 
an extended triangle without adding conditions of size and form that. 
do not belong to the pure idea. But if the idea of triangle is un- 
extended, it cannot become an object of thought. It is, therefore, as. 
such undistinguishable from any other idea, and hence from being. 
What is true of the idea of triangle is equally true of every other 
idea. Being, therefore, is the form in which all ideas exist in pure 
intelligence. But being, as we saw, is not an object’ of knowledge, 
it is only a condition of thought. Hence pure ideas, which are all 
contained in being, do not constitute knowledge; they are only con-. 
ditions of it, very much in the sathe sense in which light, containing 
as it does all possible colours, is the condition of vision. Indeed 
Rosmini, using a familiar scholastic metaphor, calls being the light 
of the intellect or of reason. 

But being is only one of the conditions of knowledge, the other is 
sensation. According to Rosmini, pure sensation is only another: 
name for the principle of pure extension. As this is rather a startling 
doctrine, it may be well to quote his own words with regard to it. 
In answer to the question, “How can an extended sensum (sentito, 
i.e. aiaOytov) be presented to the soul, which is a simple principle ? ” 
in other words, How can the extended be presented to the unextended ?” 
he says— 


‘“‘The terms of this question, when closely considered, so far from imply- 
ing a contradiction, as at first they seem to do, are the expression of the simple- 
and only truth of the matter. The outcome of which truth is this: the con- 
tinuously extended cannot exist save in a simple principle, and as the term of 
its act. If the case were otherwise, it would be impossible to assign any 
reason for the continuity of the parts in this extended term, since the existence 
of each part terminates with that part, and does not contain any ground for 
that of the parts which adhere to it. The ground of continuity, therefore, does 
not lie in the single parts, but in a principle, and that a simple one, which em- 
braces all the parts at once. Moreover, but for this principle, the very parts 
of which we suppose the continuous to be made up would vanish the instant 





(1) I here and elsewhere use the term ‘‘ object’ in its ordinary sense. In that lent 
to it by Rosmini, being is the only object of intelligence. Rosmini uses subject and 
object in their‘scholastic and Cartesian sense, which was almost inverted by Kant. 








82 ANTONIO ROSMINI. 


we tried to look for them; for the extended, being divisible ad indefinitum, 
the first parts of it could never be found. Indeed, they do not exist. We can- 
not, therefore, consider the continuous as an aggregate of parts, and yet every 
part of it assignable by thought is outside every other, and has an existence 
independent of every other. Hence the continuous, as a whole, cannot exist 
otherwise than in a single act of the simple principle which feels it.” 

It follows at once from this that the primitive parts of any ex- 
tended entity are not extended, but are of the nature of pure ideas. 
Space, for example, is made up of unextended, ideal points, held 
together and rendered continuous by a sensitive principle. Indeed, 
Rosmini holds that not only all matter (atoms, molecules, &c.), but 
also space is sensitive, and therefore, to a certain degree, animate. He, 
of course, therefore finds no difficulty with the doctrine of spontaneous 
generation, since there is no reason why a number of atoms, uniting 
their sensitive principles, should not form an animal. The manner 
in which he shows the existence of animation in every part of the 
physical world is extremely curious, and there is no doubt that his 
doctrine on this point enabled him to anticipate many of the results 
of more recent science. Indeed, his Psychology, though perhaps the 
least known of his works, is a mine‘of original and highly suggestive 
thought, in no way affected by dogmatic beliefs. 

When Rosmini, in his Theosophy, comes to look for an explanation 
of the origin of ideas and of sensation, he shows himself no wiser 
than the rest of mankind. Vaguely to attribute all things to the 
power of an incomprehensible extra-mundal God, is only to borrow a 
fashionable Sunday cloak for one’s ignorance. Of all the assumptions 
that ever were made, omnipotence is the most reckless and the least 
useful. What boots it to know that things, in order to be actual, 
must be possible? What we wish to know is the nature of possi- 
bility, and how it becomes actuality, or, to speak in theological 
language, what could induce omnipotence to do one thing rather than 
another, or to act at all? It may be paying God a very pious com- 
pliment to attribute to Him absolute freedom of will; but those who 
do so not only deprive themselves of the right to expect an ultimate 
explanation of things, but deny to God the power of giving one, 
which seriously interferes with His omnipotence. The truth is, we 
are in absolute ignorance respecting the ultimate ground of things, 
and the more readily we admit this, the more honest we are. At 
the same time the fact that we are incessantly spurred by the desire 
for absolute knowledge shows that our intellect contains the ultimate 
idea, and that all we lack, in order to bring it fully into conscious- 
ness, is a screen of sense of sufficient dimensions to throw it on. In 
other words, although intelligence is capable of comprehending the 
universe, it can do so only by the aid of a universal sense-experience, 
of a complete acquaintance with nature. This is hardly the result 
to which Rosmini desired to come ; but it is only fair to admit that, 
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though his philosophy was intended to justify belief in an extra- 
mundal, capricious God, and though it does furnish the best grounds 
that ever have been, or ever can be, adduced for such a belief, all 
that he has fairly proved by rigorous scientific method may equally 
well be employed to support the far less wildly improbable and gratui- 
tous hypothesis of the ideal immanence of all power in nature. 

The scientific world of to-day is divided between the anxious, 
allodzmonistic, monistic, Oriental pessimism of Herakleitos and 
Hartmann and the hopeful, autodemonistic, Occidental optimism of 
Demokritos and Tyndall. To the former view, the universe is a 
self-differentiating unity with one all-causing law; to the latter, 
it is a self-unifying multiplicity, with as many laws as there 
are individual entities or atoms composing it. To the former, 
only relations are permanent; to the latter, only substances. To 
the former, man’s natural tendencies are his fate (00s avOpwxw 
caiuwr) ; to the latter, “man is man and master of his fate.” These 
two one-sided views may be united and reconciled by Rosmini’s 
philosophy, which, carefully distinguishing between the intelligible 
esse of the universe and its sensible percipi, shows that the former is 
absolutely one, the latter infinitely multiple; in other words, that 
the phenomenal universe is the result of the interaction of an 
infinite number of independent entities or atoms, endowed with 
sensitivity, and hence with volition and power of action. Behind 
these entities Rosmini, of course, finds a place for an actual, omni- 
potent, all-ordaining God. Their behaviour hitherto certainly coun- 
tenances no such tremendous assumption—rather encouraging us to 
believe that God is the goal, not the starting-point, of creation. 

It is astonishing how readily Rosmini’s philosophy lends itself to 
the expression of the highest truth, and how easily the known facts 
of the universe fall into its framework. What is more curious still, 
it completely bridges over the yawning gulf that has hitherto 
separated metaphysics and physics, and makes the language of the 
one perfectly intelligible to the other. It shows the two to be 
mutually complementary. We cannot here enter into the details of 
Rosmini’s moral doctrine, which is perhaps the most original and 
satisfactory of all his productions, justifying, as it does, our claim to 
freedom, and showing the true character of that much-disputed 
possession. Indeed, the present brief account of some of the more 
salient points of Rosmini’s philosophy is not intended to be, in any 
sense, exhaustive, but merely to call attention to a great system, 
which, from purely adventitious causes, has hitherto failed to meet 
with the attention it deserves. The Catholic Church, whose Excali- 
bur it is better fitted than any other weapon to be, has, with that 
kind of judicial blindness which precedes ruin, belied her own official 
judgment, by practically rejecting it and allowing her professional 
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moral assassins to do their loathsome worst by it. That, however, 
need not prejudice any one who has no interests to defend save those 
of truth. Rosmini’s system, with all its theological drawbacks, is 
by far the noblest original monument of human thought reared by 
any one person in modern times, towering above even those of Kant, 
Hegel, and Comte. 

We will close this article with a description of Rosmini’s person, 
as given by his biographer :— 

‘* He was of middle stature, lithe, and, with the exception that the head 
seemed too large for the body, well-proportioned. His forehead was high 
and expansive, his hair almost black, his nose somewhat aquiline, his chin 
slightly protruding, his complexion delicate, his eyes full of fire, softened by an 
expression of bashful modesty, and his lips wreathed with a perpetual smile of 
benevolence. His manners, rooted, as they were, in a fine nature carefully 


developed by home education, were full of ease, dignity and kindness to all 
persons, of whatever rank or condition in life.” 


His portraits fully bear out this description. 
Tuomas Davinson. 











THE FUTURE OF ISLAM.—IV. 


A MonwAMMEDAN REFORMATION. 


Ir is with considerable doubt of my ability to do justice to so very 
difficult a subject that I now approach the most important point of 
all in this inquiry, namely, the question on which in reality every 
‘other depends: ‘Is there a possibility of anything like general 
reform for Islam in her political and moral life ?”’ 

It is obvious that, unless we can answer this in the affirmative, 
none of the changes I have been prefiguring will very much affect 
her ultimate fortunes—neither the solution of her legal deadlock 
with the Ottoman Caliphate, nor the transfer of her metropolis to a 
new centre, nor even the triumph of her arms, if such were possible, 
in Africa or India. These by themselves could, at best, only delay 
her decline. They might even precipitate her ruin. Islam, if she 
relies only on the sword, must in the end perish by it, for her forces, 
vast as they are, are without physical cohesion, being scattered widely 
over the surface of three continents and divided by insuperable 
accidents of seas and deserts; and the enemy she would have to face 
is intelligent as well as strong, and would not let her rest. Already 
what is called the “ Progress of the World ” envelopes her with its 
ships and its commerce, and, above all, with its printed thought, 
which she is beginning to read. Nor is it likely in the future to 
affect her less. Every year as it goes by carries her farther from 
the possibility of isolation, and forces on her new acquaintances, not 
only her old foes, the Frank and Muscovite, but the German, the 
‘Chinaman, and the American, with all of whom she may have in 
turn to count. If she would not be strangled by these influences 
she must use other arms than those of the flesh, and meet the 
intellectual invasion of her frontiers with a corresponding intelli- 
gence. Otherwise she has nothing to look forward to but a gradual 
‘decay, spiritual as well as political. Her law must become little by 
little a dead letter, her Caliphate an obsolete survival, and her creed 
a mere opinion. Islam as a living and controlling moral force in 
the world would then gradually cease. 

In expressing my conviction that Islam is not thus destined yet 
‘awhile to perish I believe that I am running counter to much high 
authority among my countrymen. I know thatitisa received opinion 
with those best qualified to instruct the public that Islam is in its con- 
stitution unamenable to change, and by consequence to progressive 
life, or even, in the face of hostile elements, to prolonged life at all. 
Students of the Sheriat have not inaptly compared the Koranic law 
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to a dead man’s hand, rigid and cold, and only to be loosened when 
the hand itself shall have been cut away. It has been asserted 
that the first rule of Mohammedan thought has been that change 
was inadmissible, and development of religious practice, either to 
right or left of the narrow path of medizval scholasticism, absolutely 
precluded. I know this, and I know, too, that a vast array of 
learned Mohammedan opinion can be cited to prove this to be the 
case, and that very few of the modern Ulema of any school of 
divinity would venture openly to impugn its truth. Nor have I 
forgotten the repeated failure of attempts made in Turkey within 
the last fifty years to gain religious assent to the various legal 
innovations decreed by Sultan after Sultan in deference to the will of 
Europe, nor the fate which has sometimes overtaken those who were 
the advocates of change. I know, according to all rule written and 
spoken by the orthodox, that Islam cannot move, and yet in spite of 
it I answer with some confidence in the fashion of Galileo, “ E pur 
se muove.”’ 

The fact is, Islam does move. A vast change has come upon 
Mohammedan thought since its last legal Mujtahed wrote his last 
legal opinion ; and what was true of orthodox Islam fifty and even 
twenty years ago is no longer true now. When Urquhart, the 
first exponent of Mohammedanism to Englishmen, began his writ- 
ing, the Hanefite teaching of Constantinople had not begun to be 
questioned, and he was perfectly justified in citing it as the only 
rule recognised by the mass of the orthodox. No such thing as 
a liberal religious party then existed anywhere, and those who 
broke the law in the name of political reform were breakers 
of the law and nothing more. Every good man was their 
enemy, and if any spoke of liberty he was understood as meaning 
licence. It was not even conceived then that the Sheriat might be 
legal'y remodelled. Now, however, and especially within the last 
ten years, a large section of godly and legal-minded men have 
ranged themselves on the side of liberal opinion, and serious attempts 
have been made to reconcile a desire of improvement with unabated 
loyalty to Islam. A true liberal party has thus been formed, which 
includes in its ranks not merely political intriguers of the type 
familiar to Europe in Midhat Pasha, but men of sincere piety, who 
would introduce moral as well as political reforms into the practice 
of Mohammedans. These have it in their programme to make the 
practice of religion more austere while widening its basis, to free the 
intelligence of believers from scholastic trammels, and at the same 
time to enforce more strictly the higher moral law of the Koran, which 
has been so long and so strangely violated. In this they stand in 
close resemblance to the “‘ Reformers” of Christianity ; and some of 
the circumstances which have given them birth are so analogous to 
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those which Europe encountered in the fifteenth century that it is 
impossible not to draw in one’s own mind a parallel, leading to the 
conviction that Islam, too, will work out for itself a Reformation. 

The two chief agents of religious reform in Europe were the 
misery of the poor and the general spread of knowledge. It is 
difficult at this distance of time to conceive how abject was the 
general state of the European peasantry in the days of Louis XI. of 
France and Frederick III. of Germany. The constant wars and 
almost as constant famines, the general insecurity of the conditions 
of life, the dependence of a vast majority of the poor on capricious 
patrons, the hideous growth of corruption and licentiousness in the 
ruling classes, and the impotence of the ruled to obtain justice, 
above all, the servile acquiescence of religion, which should have 
protected them, in the political illegalities daily witnessed—all 
these things, stirring the hearts of men, caused them to cry out 
against the existing order of Church discipline, and inclined them to 
Reform. On the other hand, as we all know, the invention of 
printing had caused men to read and the invention of the New 
World to travel. Moreover, in the fifteenth century the Ottoman 
Turks, then an irresistible power, were invading Europe, and a new 
element of contact with an outside world was created, and a new 
fear. Christendom certainly at that time was in danger of political 
annihilation, or fancied itself to be so, and the apprehensions of 
devout persons in Central Europe were roused to a vivid conscious- 
ness of impending evil by the thought that this was perhaps 
another authorised scourge of God. 

I will not strain the parallel further than it will bear, but I would 
suggest that causes somewhat analogous to these are now at work 
among the Mussulmans of the still independent states of Islam, and 
that they are operating somewhat in the same direction. The Mussul- 
man peasantry, especially of the Ottoman Empire, are miserable, and 
they know that they are so, and they look in vain to their religion 
to protect them, as in former days, against their rulers. They find 
that all their world now is corrupt—that the law is broken daily by 
those who should enforce the law; that the illegalities of those who 
ruin them are constantly condoned by a conniving body of the 
Ulema; that for all practical purposes of justice and mercy religion 
has abdicated its claim to direct and govern. They have learned, 
too, by their intercourse with strangers, and in the towns by the 
newspapers which they now eagerly read, that this has not been 
always so, and that servitude is not the natural state of man or 
acquiescence in evil the true position of religion, and they see in all 
they suffer an outrage inflicted on the better law of Islam. I was 
much struck by hearing the Egyptian peasantry last year attribute the 
lighter taxes they were then enjoying to the fact that the reigning 
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Khedive was ‘“‘a man who feared God.” At the same time the 
learned classes are shocked and alarmed at the political decline of 
Islam and the still greater dangers which stare her in the face, and 
they attribute them to the unchecked wickedness and corruption 
with which the long rule of Constantinople has pervaded every class 
of society, even beyond its own territorial borders. They complain 
now that they have been led astray, and believe that the vengeance 
of Heaven will overtake them if they do not amend their ways. In 
all this, I say, there is something of the spirit which once goaded 
Christians into an examination of the bases on which their belief 
rested, and of the true nature of the law which tolerated such great 
corruption. 

Nor must we suppose that any part of this dissatisfaction is 
attributable as yet to a decay of faith, such as we now witness among 
ourselves. Islam as yet shows hardly a taint of infidelity. The 
Mussulman of the present day, whatever his rank in life, believes 
with as absolute a faith as the Christian did of the period just 
referred to. With the exception of here and there a false con- 
vert or, as a very rare case, an Europeanised infidel of the 
modern type, there is no such thing as a Mohammedan sceptic, that 
is to say, a Moslem who does not believe in the divine mission 
of Mohammed. He may neglect every duty of his profession, 
be guilty of every crime, have broken every law—he may be the 
worst and the most depraved of men—or, on the other hand, he 
may have adopted the language and to a certain extent the tone of 
thought of Europe, and, a thing far more rare, he may be even a 
scoffer and blasphemer—still I do not imagine that in his heart he any 
the less firmly believes that the Koran is the book of truth, or that at 
the day of judgment he shall be found with those who have escaped 
Jehannem through their professed acknowledgment of God and of 
His apostle. I have heard strange stories in corroboration of this 
from persons whom I could not doubt, and about persons whom all 
the world knew. Thus, one who was with Fuad Pasha in his last 
days at Nice, the most European of Ottoman diplomatists, assures me 
that his whole time was spent in a recitation of the Koran, learning 
it by heart. Another, who was called the Voltaire of Islam, per- 
formed his prayers and prostrations with scrupulous regularity 
whenever he found himself in private ; and a third, equally notorious 
as a sceptic, died of religious mania. All, too, who have mingled 
much with Mussulmans must have been struck with the profound 
resignation with which even thoughtless and irreligious men bear the 
ills of life and the fortitude with which they usually meet their end— 
with the large proportion that he sees of men who habitually pray 
and fast, and who on occasion, at great risk and sacrifice, make the 
pilgrimage, and with the general absence of profanity and the fact 
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that an avowal of religion is never proffered apologetically as with us, 
nor met in any society with derision. These things are, perhaps, not 
in themselves evidence of belief, for hypocrites have everywhere their 
reward, but the fact even of hypocrisy proves the general spirit to be 
one of avowed belief. The truly devout are doubtless rare, but where 
we find them it is evident that their belief pervades their lives in as 
strict a sense as it does devout persons among ourselves. It would 
probably be difficult to point out in Europe men who in the world— 
I do not speak of ecclesiastics or persons in religious orders—lead 
more transparently religious lives than do the pious Moslems of the 
better class whom one may find in almost any oriental town, or men 
who more closely follow the ideal which their creed sets before them. 
To doubt the sincerity and even, in a certain sense, the sanctity of 
such persons would be to doubt all religion. In any case it is 
notorious that the faith of Mecca is still the living belief of a vast 
number of the human race, the rule of their lives, and the explanation 
to them of their whole existence. There is no sign as yet that it has 
ceased to be a living faith. 

Neither in considering its future is it easy for a candid English 
mind to escape the admission that, for all purposes of argument, the 
Mohammedan creed must be treated as no vain superstition but a 
true religion, true inasmuch as it is a form of the worship of that 
one true God in whom Europe, in spite of her modern reason, still 
believes. As such it is entitled to whatever credit we may give true 
religions of prolonged vitality ; and while admitting the eternal truth 
of Christianity for ourselves, we may be tempted to believe that in 
the Arabian mind, if in no other, Islam, too, will practically prove 
eternal. In its simplest form Islam was but an emphatic renewal of 
the immemorial creed of the Semites, and as long as a pure Semitic 
race is left in the world the revelation of Mecca may be expected to 
remain a necessary link in their tradition. No modern arguments of 
science are ever likely to affect the belief of Arabia that God has av 
sundry times and in sundry places spoken to man by the mouth of his 
prophets; and among these prophets Mohammed will always be the 
most conspicuous because the most distinctly national. Also the law of 
Islam—I am not speaking merely of the Sheriat as we now see it— 
will always remain their law because it is the codification of their 
custom, and its political organization their political organization 
because it is founded on a practice coeval with their history. Lastly, 
Semitic thought is a strong leaven which everywhere pervades 
the minds of nations, aliens though they be, who have once 
admitted it; and it will not easily be cast out. We have seen 
in Europe, even in England, a land never brought physically into 
contact with Arabia, how long Arabian thought, filtered as it was 
through France and Spain to our shores, has dominated our ideas. 
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Chivalry, a notion purely Bedouin, is hardly yet extinct among us. 
Romance, the offspring of pre-Islamic Arabia, is still a common 
motive of our action, and our poets express it still, to the neglect of 
classic models, in the rhymed verse of Yemen. The mass of our 
people still pray to the God of Abraham, and turn eastwards towards 
that land which is Arabia’s half-sister, the Holy Land of the Jews. 
If then we, who are mere aliens, find it impossible to escape this 
subtle influence, what must it be for those races wholly or half- 
Arabian who have for centuries been impregnated with Islam, the 
quintessence of Arabian thought? Who shall fix the term of its 
power, and say that it cannot renew itself and live? ‘Send 
forth,” says a famous English writer, who was also a famous 
English statesman, “a great thought, as you have done before, 
from Mount Sinai, from the villages of Galilee, from the deserts 
of Arabia, and you may again remodel all men’s institutions, 
change their principles of action, and breathe a new spirit into 
the scope of their existence.” 

But I must not lose myself in generalities or forget that it is for 
practical Englishmen that I am writing. To be precise, I see two 
ways in which it is probable that Islam will attempt to renew her 
spiritual life, and two distinct lines of thought which according to 
external circumstances she may be expected to follow—the first a 
violent and hardly a permanent one, the second the true solution of 
her destiny. 

Among the popular beliefs of Islam—and it is one common to every 
sect, Shiite and Abadite, as well as Sunite— is this one, that in the 
latter days of the world, when the power of God’s worshippers shall 
have grown weak and their faith corrupted, a leader shall arise who 
shall restore the fortunes of the true believers. He shall begin by 
purging the earth of injustice, fighting against oppressors wherever 
he shall find them, Mohammedan as well as Infidel, and he shall 
teach the people a perfect law which they shall have forgotten, and 
he shall reign over Islam in place of their Khalifeh, being called the 
Mohdy, or guide. To this some add that he will arise of a sudden 
in some distant corner of the earth, and that he will march towards 
Mecca, and that everywhere the blood of Moslems shall be shed like 
water, and that he shall enter Mecca when the streets shall run with 
blood. In the support of this coming of the Méhdy many traditions 
exist which are held to be authentic by the Ulema. Thus it is related 
on the authority of Abdallah ibn Messaoud that he heard the Prophet 
say, ‘‘ When there shall remain but one day of the days of the earth, 
God shall prolong that day, and shall send forth from my house a 
man bearing my name and the name of my father (Mohammed ibn 
Abdallah), and he shall purify the earth from injustice and fill it with 
that which is right.”” The same was heard also by Ali Ibn Abu 
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Taleb, the Prophet’s son-in-law, and by Hadhifat Ibn el Yaman, who 
relates that this prophecy was delivered by Mohammed one Friday 
at the Khotbah, or sermon, in Medina. Salman el Faris, another wit- 
ness, declares that he afterwards approached the Prophet and stood 
before him and asked him, ‘“‘ From which of thy descendants, O Apostle 
of God, shall the Méhdy be?” And the Prophet answered, stretching 
his hand towards his grandson Huseyn, “ From this child shall he 
come.” 

Besides this general belief, which, though not a positive dogma of 
their faith, is common to all Mussulmans, the Shiites, always prone to 
exaggerate and embellish, maintain that the Mohdy’s duty is not 
limited to teaching, guiding, and purifying the law, but also that he 
shall revenge the blood unjustly shed of the Imams ; and they cite in 
support of this a tradition of Ali ibn Abu Taleb, who thus addressed 
his son, Huseyn, the same who was afterwards martyred at Kerbela, 
‘IT swear to thee, O my son,” he said, “I swear by my soul, and by 
my offspring, and by Kerbela, and by its temple, that the day shall 
come in which our beards shall be dyed with blood. And I swear 
that afterwards God shall raise up a man, the Mohdy, who shall 
stand in our place, the lord of mankind. He it is who shall avenge 
us, nay, he shall avenge thy blood also, O Huseyn. Therefore have 
patience. For the blood of one man he shall shed the blood of a 
thousand; and he will not spare them who have helped our enemies.” 
The Shiites say also that this Mohdy will be no new personage, 
but that he lives already in the flesh, being no other than the 
twelfth and last of their recognised Imams, who was born in the 
year 260 of the Hejira, and whose name was Mohammed ibn El 
Hassan, Abul Kassem, El Mohdy, Lord of the Command and Lord 
of Time; and who, while yet a child, disappeared from the world, 
retaining nevertheless his authority. This Mohdy they expect 
when the Turkish rule is in decay. After accomplishing his vengeance 
and re-establishing justice he shall rule for an undetermined period, 
when Jesus, the Son of Mary, also shall come, and the Apostle 
Mohammed, an apparition which will announce the end of the 
world.* 

It would seem, therefore, exceedingly probable that out of the 
religious ferment which we now see agitating Africa some enthusiast 
will arise who will announce himself as this Méhdy and head an 
active movement of reform. Already, indeed, two such personages 
have made their appearance, one in Tripoli, of whom I heard 


(1) A remarkable coincidence of prediction, Christian and Mohammedan, has been 
pointed out to me in Rohrbacher’s History of the Church, published in 1845, where by 
an elaborate calculation based on the Old Testament prophecies he arrives at the con- 
clusion that the Turkish Empire will fall in 1882, the date assigned it also by the 
Mohammedan prediction quoted in my last paper—that is to say A.H. 1300. 
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much talk a year ago, and who is now said to be marching to jour 
the defenders of Keruan; and a second quite recently in Soudan. It 
is not difficult to imagine the kind of reformation such an inspired 
Guide would preach. Indeed his réle is marked out for him in the 
prophecies just quoted. He would purge the earth of injustice with: 
the sword, and, breaking with all authority but that of the Koran, 
he would seek to renew a kingdom of heaven on the model of Islam 
militant. It would be a repetition, but on a grander scale, of the 
Wahhabite movement of the eighteenth century, and, having a wider 
base of operations in the vast fanatical masses of North Africa, might 
achieve far more important results. Even without pretending to the. 
rank of an inspired guide, it is certain that a man of zeal and 
character might in the present crisis easily persuade the Malakite. 
Arabs to reform their moral practice, if necessary to asceticism, by 
proving to them that they would thus regain their ascendancy in 
arms. On this basis a reformation would be easy ; but it would be 
analogous to that of the Hussites and Anabaptists in Europe, rather 
than of the true Church reformation which succeeded these, and 
would hardly be universal or permanent. I once heard a 
most distinguished Alem describe the qualifications of one 
who should preach a reform of this kind:—‘ The man,” said he, 
“‘who would persuade us to reform must come, in the first place,. 
of a well-recognised family. He must be either a prince, or a 
Sherif, or an hereditary saint. This would secure him from a 
first personal attack on the ground of seeming impiety. He must 
secondly be an Arab, gifted with the pure language of the Koran, 
for the Arabian Ulema would not listen to a barbarian; and he must. 
possess commanding eloquence. A reformer must before all else be 
a preacher. Thirdly, he must be profoundly learned, that is to say, 
versed in all the subtleties of the law and in all that has been written 
in commentary on the Koran ; and he must have a ready wit, so that 
in argument he may be able constantly to oppose authority with 
authority, quotation with quotation. Granted these three qualifica- 
tions and courage and God’s blessing, he may lead us where he 
will.” 

The chief obstacles, however, to a reformation of this sort would 
not be in the beginning, nor would they be wholly moral ones. The 
full programme of the Méhdy needs that he should conquer Mecca ; 
and the land road thither of an African reformer lies blocked by 
Egypt and the Suez Canal. So that, unless he should succeed in 
crossing the Red Sea through Abyssinia (an invasion which, by the 
way, would fulfil another ancient prophecy, which states that the 
‘Companions of the Elephant,” the Abyssinians, shall one day conquer 
Hejaz), he could not carry out his mission. Nor, except as an ally 
against the Turk, would a fanatical reformer now find much sympathy 
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in Arabia proper. The Peninsular Arabs have had their Puritan 
reformation already, and a strong reaction has set in amongst them 
in favour of liberal thought. They are in favour still of reform, but 
it is of another kind from that preached by Abd el Wahhab; and it 
is doubtful whether a new militant Islam would find many adherents 
amongst them. The only strong advocate of such views at the 
present day among true Arabs in Arabia is the aged Sherif, Abd el 
Mutalleb, the Sultan’s nominee, who indeed has spared no pains, 
since he was installed at Mecca, to fan the zeal of the North Africans. 
A Wabhabi in his youth, he is still a fierce Puritan; and it is 
possible that, should he live long enough (he is said to be ninety 
years old), he may be able to produce a corresponding zeal in Arabia. 
But at present the mass of the Arabs in Hejaz, no less than in 
Nejd and Yemen, are occupied with more humane ideas. Abd el 
Mutalleb’s chief supporters in Mecca are not his own countrymen, 
but the Indian colony, descendants many of them of the Sepoy 
refugees who fled thither in 1857, and who have the reputation of 
being the most fanatical of all its residents. The true Arabs are in 
revolt against his authority. 

Again, it is improbable that any enunciation of Puritan reform 
would find support among the northern races, which are uniformly 
sunk in gross sensuality and superstition ; while Constantinople may 
be trusted to oppose all reform whatever. Wahhabism, when it 
overspread Southern Asia, never gained a foothold further north 
than Syria, and broke itself to pieces at last against the corrupt 
orthodoxy of Constantinople. And so too it would happen now. 
Abd el Hamid, in spite of his zeal for Islam, would see in the 
preaching of a moral reform only a new heresy; and, as we have 
seen, the Mohdy’s mission is against all evil rule, the Sultan’s and 
Caliph’s not excepted. So that, unless Abd el Hamid places himself 
openly at the head of the warlike movement in Africa, and so forestalls 
a rival, he is not likely long to give it his loyal support. Already 
there are symptoms of his regarding events in Tunis with suspicion,. 
and on the first announcement of an inspired reformer he would, I 
believe, not hesitate to pronounce against him. I understand the 
Turkish military reinforcements at Tripoli quite as much in the 
light of a precaution against Arab reform as against infidel 
France. 

Puritanism, then, on a militant basis, even if preached by the 
Mohdy himself, could hardly be either general or lasting, and its 
best result would probably be, that after a transient burst of energy, 
which would rouse the thought of Islam and renew her spiritual life, 
a humaner spirit, as in Arabia, would take its place, and lead to a 
more lasting because a more rational reform. 

But it was not to such a reformation that I was pointing when I 
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expressed my conviction that Islam would in the end work out her 
salvation, nor do I hold it necessary that she should find any such 
deus ex machind as an inspired guide to point her out her road. 
Her reformation is indeed already begun, and may be gradually 
carried to its full results, by no violent means, and in a progressive, 
not a reactionary spirit. This only can be the true one, for it is a 
law of nations and of faiths, no less than of individuals, that they 
cannot really return upon their years, and that all beneficial changes 
for them must be to new conditions of life, not to old ones—to 
greater knowledge, not to less—to freedom of thought, not to its 
enslavement. Nor is there anything in the true principles of Islam 
to make such progress an unnatural solution of her destiny. Moham- 
medanism in its institution, and for many centuries after its birth, was 
eminently a rationalistic creed ; and it was through reason as well as 
faith that it first achieved its spiritual triumphs. If we examine 
its bases and its early history, we must indeed admit this. The Koran, 
which we are accustomed to speak of as the written code of Moham- 
medan law, is in reality no legal text-book by which Mussulmans live. 
At best it enunciates clearly certain religious truths, the unity of 
God, the doctrine of rewards and punishments in a future life, and 
the revelation of God’s claims on man. Psalms, many of them 
sublime, occupy the greater number of its chapters; promises of 
bliss to believers and destruction to unbelievers come next; then the 
traditional history of revelation as it was current among the Semitic 
race; and only in the later chapters, and then obscurely, anything 
which can properly be classed as law. Yet law is the essence of 
Islam, and was so from its earliest foundation as a social and 
religious polity; and it is evident that to it, and not to the Koran’s 
dogmatic theology, Islam owed its great and long career of triumph 
in the world. Now this law was not, like the Koran, brought down 
full-fledged from heaven. At first it was little more than a confir- 
mation of the common custom of Arabia, supplemented indeed and 
corrected by revelation, but based upon existing rules of right and 
wrong. When, however, Islam emerged from Arabia in the first 
decade of her existence, and embracing a foreign civilisation found 
herself face to face with new conditions of life, mere custom ceased 
to be a sufficient guide; and, the voice of direct revelation having 
ceased, the faithful were thrown upon their reason to direct them how 
they were to act. Revelation continued, nevertheless, to be the 
groundwork of their reasoning, and the teaching of their great leader 
the justification of each new development of law as the cases requiring 
it arose. The Koran was cited wherever it was possible to find a 
citation, and where these failed tradition was called in. ‘The com- 
panions of the Prophet were in the first instance consulted, and their 
recollections of his sayings and doings quoted freely; while after- 
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wards, when these too were gone, the companions of the companions 
took their place, and became in their turn cited. 

Thus by a subtle process of comparison and reasoning, worked out 
through many generations, the Mohammedan law as we see it was 
gradually built up, until in the third century of Islam it was em- 
bodied by order of the Caliph into a written code. The Fakh ed 
Din and the Fakh esh Sheriat of Abu Hanifeh, the doctor intrusted 
with this duty, was a first attempt to put into reasoned form the 
floating tradition of the faithful, and to make a digest of existing 
legal practice. He and his contemporaries examined into and put 
in order the accumulated wealth of authority on which the law 
rested, and, taking this and rejecting that saying of the Fathers of 
Islam, founded on them a school of teaching which has ever since 
been the basis of Mohammedan jurisprudence. 

Abu Hanifeh’s code, however, does not appear to have been 
intended, at the time it was drawn up, to be the absolute and final 
expression of all lawful practice for the faithful. It included a vast 
amount of tradition of which either no use was made by its compiler, 
or which stood in such contradiction with itself that a contrary inter- 
pretation of it to his could with equal logic be deduced. Abu 
Hanifeh quoted and argued rather than determined; and as 
long as the Arabian mind continued to be supreme in Islam, the 
process of reasoning development continued. The Hanefite code 
was supplemented by later doctors, Malek, Esh Shafy, and Ibn 
Hanbal, and even by others whose teaching has been since repu- 
diated, all in the avowed intention of suiting the law still further to 
the progressive needs of the faithful, and all following the received 
process of selecting and interpreting and reasoning from tradition. 
These codes were, for the then existing conditions of life, admirable ; 
and even now, wherever those conditions have remained unaltered, 
are amply sufficient for the purposes of good government and the 
regulation of social conduct. They would, nevertheless, have been 
but halting places in the march of Mohammedan legislation, had the 
destinies of Islam remained permanently in the hands of its first 
founders. Unfortunately, about the eleventh century of our era, a 
new and unfortunate influence began to make itself felt in the 
counsels of the Arabian Ulema, which little by little gaining ground, 
succeeded at last in stopping the flow of intellectual progress at the 
fountain head. The Tartar, who then first makes his appearance in 
Mohammedan politics, though strong in arms, was slow to understand, 
He had no habit of thought, and, having embraced Islam, he saw no 
necessity for further argument concerning it. The language of the 
Koran and the traditions was a science sealed to him; and the 
reasoning intelligence of the Arab whose dominion he had invaded 
was a constant reproof to him. He dared not venture his barbarian 
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dignity in the war of wit which occupied the schools; and so fortified 
his unintelligence behind a rampart of dogmatic faith. Impotent to 
develop law himself, he clutched blindly at that which he found 
written to his hand. The code of Abu Hanifeh seemed to him a perfect 
thing, and he made it the resting place of his legal reason. Then, 
as he gradually possessed himself of all authority, he declared further 
learning profane, and virtually closed the schools. His military 
triumphs in the sixteenth century sealed the intellectual fate of 
Islam, and from that day to our own no light of discussion has 
illumined Moslem thought, in any of the old centres of her intelli- 
gence. Reason, the eye of her faith in early times, has been fast 
shut—by many, it has been argued, blind. 

It is only in the present generation, and in the face of those 
dangers and misfortunes to which Islam finds herself exposed, that 
recourse has once more been had to intellectual methods; and it is 
precisely in those regions of Islam where Arab thought is strongest 
that we now find the surest symptoms of returning mental life. 
Modern Arabia, wherever she has come in contact with what we call 
the civilisation of the world, has shown herself ready and able to look 
it in the face; and she is now setting herself seriously to solve the 
problem of her own position and that of her creed towards it. In 
North Africa, indeed, civilisation for the moment presents itself to 
her only as an enemy; but where her intelligence has remained 
unclouded by the sense of political wrong she has proved herself 
capable not only of understanding the better thought of Europe,. 
but of sympathizing with it as akin to her own. Thus at Cairo, now 
that the influence of Constantinople has been partially removed, we- 
find the Arabian Ulema rapidly assimilating to their own the higher: 
principles of our European thought, and engrafting on their lax 
moral practice some of the better features of our morality. It is at 
no sacrifice of imagined dignity, as with the Turks, that Egypt is 
seeking a legal means for universal religious toleration, or from any 
pressure but that of their own intelligence that her chief people are 
beginning to reform their domestic life, and even, in some instances, 
to adopt the practice of monogamy. The truth would seem to be 
that the same process is being effected to-day in their minds as was 
formerly the case with their ancestors. In the eighth century, the 
Arabs, brought into contact with Greek philosophy, assimilated it by 
a natural process of their reasoning into the body of their own 
beliefs ; and now in the nineteenth they are assimilating a foreign. 
morality into their own system of morals. Not only in Egypt,—in 
Oman and Peninsular Arabia generally, there is a real feeling of 
cordiality between the Mohammedan and his Christian “guest.”” The 
abolition of slavery in Zanzibar was a concession to European opinion 
at least as much as to European force; and a moral sympathy is. 
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acknowledged between a Moslem and a Christian State which has 
its base in a common sense of right and justice. I have good reason 
to believe that, were the people of Yemen to effect their deliverance 
from Constantinople, the same humane feeling would be found to exist 
among them; and I know that it exists in Nejd; while even in 
Hejaz, which is commonly looked upon as the hot-bed of religious 
intolerance, I found all that was truly Arabian in the population as 
truly liberal. Under the late Grand Sherif, Abd el Hamid’s reputed 
victim, these ideas were rapidly gaining ground; and had it not been 
for his untimely end, I have high authority for stating that the 
Mohammedan Holy Land would now be open to European inter- 
course, and slavery, or at least the slave trade, be there abolished. 
There is, therefore, some reason to hope that, were Arabian 
thought once more supreme in Islam, its tendency would be in the 
direction of a wider and more liberal reading of the law, and that in 
time a true reconciliation might be effected with Christendom, per- 
haps with Christianity. The great difficulty which, as things now 
stand, besets reform is this: the Sheriat, or written code of law, still 
stands in orthodox Islam as an unimpeachable authority. The law 
in itself is an excellent law, and as such commends itself to the 
loyalty of honest and God-fearing men; but on certain points it is 
irreconcilable with the modern needs of Islam, and it cannot legally 
be altered. When it was framed it was not suspected that Moham- 
medans would ever be subjects of a Christian power, or that the 
Mohammedan State would ever need to accommodate itself to Chris- 
tian demands in its internal policy. It contemplated, too, mainly a 
state of war, and it accepted slavery and concubinage as war’s natural 
concomitants. It did not understand that some day Islam would 
have to live at peace with its neighbours, if it would live at all, 
or that the general moral sense of the world would be brought to 
bear upon it with such force that the higher instincts of Moslems 
themselves should feel the necessity of restricting its old and 
rather barbarous licence as to marriage and divorce. Yet these 
things have come to pass, or are rapidly coming ; and the best 
thinkers in Islam now admit that changes in the direction indicated 
must sooner or later be made. Only they insist that these should 
be legally effected, not forced on them by an overriding of the law. 
What they want is a /egal authority to change. Now, no such authority 
exists, either in the Ottoman Sultan, or in the Sherif, or in any Sheykh 
el Islam, Mufti, or body of Ulema in the world. None of these 
dare seriously meddle with the law. There is not even one 
universally recognised tribunal to which all Moslems may refer their 
doubts about the law’s proper reading, and have their disputes 
resolved. A fetwa, or opinion, is all that can be given, and it 
applies only to the land where it is issued. The fetwa of this great 
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Alem in one Moslem state may be reversed by the fetwa of another 
in that. The Sheykh el Islam at Constantinople may be appealed 
against to the Mufti at Mecca or Cairo, or these again, it may be, to 
Bokhara. None absolutely overrides the rest. Thus while I was at 
Jeddah there came a deputation of Mussulmans from Bengal, being 
on their way to Mecca to ask a fetwa on the disputed point whether 
believers were permitted or not to use European dress. A previous 
fetwa had been asked at Constantinople, but the deputation was dis- 
satisfied, alleging that the Sheykh el Islam there could not be 
trusted and that they preferred the Meccan Mufti. Thus legal- 
minded Moslems who would see their way to improvement are con- 
stantly faced with a legal bar, the want of authority. As things 
stand there is no remedy for this. 

An opinion, however, seems now to be gaining ground among the 
learned that a legal issue may one day be found in the restoration to 
the Caliphate of what is called by them the Saut e/ Hai, the living voice 
of Islam, which in its first period, and indeed till the destruction of the 
Abbaside dynasty by Holagu, belonged to the successors of the 
Prophet. It iscertain that in the first four reigns of Abu Bekr, Omar, 
Othman, and Ali, such a living power to legislate was accorded 
to the Caliphs; and that on their own authority they modified 
at will the yet unwritten law. Thus it is related of Abu Bekr that 
in one instance he set aside a law called the Mota, though based 
directly on some sentences of the Koran, declaring it not conformable 
to the better tradition, and that Ali again reversed this ruling, which 
has, nevertheless, been adhered to by the Sunites. Later, too, the 
Ommiad and Abbaside Caliphs exercised this right of legislation by 
deputy; it was in their names that the Mujtaheddin, Abu Hanifeh 
and the rest, framed their first codes of law; and to the last the 
words of their mouth were listened to as in some measure inspired 
utterances by the faithful. It was only when the sacred office 
passed from the sacred and legitimate House that this feeling of 
reverence ceased, and the living voice of the Caliph was disregarded 
in Islam. The Ottoman conqueror, when he took upon him the 
title of Emir el Mumenin, did not venture to claim for himself 
the power to teach, nor would Moslems have listened to any such 
pretension. The House of Othman was from the first sunk in de- 
grading vices, and was too untaught to teach. The account given us by 
Bertrandon de la Brocquiére in the fifteenth century of the court and 
habits of the ‘Grand Turk” is evidently no exaggeration ; and it is 
easy to conceive by the light of it how impossible it must have been 
for the Arabian Ulema to connect the notion of inspiration in any 
way with such personages as the Sultans then were. As a fact the 
Saut el Hai was not claimed by Selim, nor has it ever been 
accorded to his descendants. 
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The want of some voice of authority is, nevertheless, becoming 
daily more generally felt by orthodox Mohammedans ; and it seems 
to me certain that, in some shape or other, it will before long be 
restored to general recognition. Abd el Hamid, whose spiritual 
ambition I have described, has, quite recently, caused a legal state- 
ment of his Caliphal rights to be formally drawn up, and it includes 
this right of the Saut e/ Hai;* and, though it is improbable that the 
faithful will, at the eleventh hour of its rule, invest the House of 
Othman with so sublime a prerogative, it is extremely likely that, 
when a more legitimate holder of the title shall have been found, he 
will be conceded all the rights of the sacred office. Then the legal 
difficulty will at last be overcome. The dead hand of the law will 
be no longer dead, but will be inspired by a living voice and will. 
Since we are imagining many things we may imagine this one too, 
—that our Caliph of the Koreysh, chosen by the faithful and in- 
stalled at Mecca, should invite the Ulema of every land to a council 
at the time of the pilgrimage, and there, appointing a new Muj- 
tahed, should propound to them certain modifications of the Sheriat, 
as things necessary to the welfare of Islam, and deducible from 
tradition. No point of doctrine need in any way be touched, only 
the law. The Fakh ed din would-need hardly a modification. The 
Fakh esh Sheriat would, in certain chapters, have to be re-written. 
Who can doubt that an Omar or an Haroun, were they living at the 
present day, would authorise such changes, or that the faithful of 
their day would have accepted them as necessary and legitimate 
developments of Koranic teaching ? 

It would be an interesting study to pursue this inquiry further, 
and to see how it might be worked out in detail. The crying 
necessity of civilised Islam is a legal modus vivendi with Europe, and 
such an adaptation of its law on points where Europe insists as shall 
suffice to stave off conflict. It is evident that legal equality must 
now be accorded to Christians living under Mohammedan law, and 
conformity, on the other hand, in certain points to foreign law that 
must be allowed to Moslems living under Christian rule. Again, 
slavery must, by some means, be made illegal ; and a stricter interpre- 
tation of the Koranic permission be put on marriage, concubinage, 
and divorce. That all these changes might be logically effected by 
a process of reasoning from the traditions, and expanding or mini- 
mising the interpretation of the Koran no one need doubt who 
remembers what fetwas have already been given on these very points 
by some of the Azhar Ulema. At present these decisions are un- 
satisfactory to the faithful, because those issuing them have no 


(1) This claim has been endorsed by Abdel Mutalleb, who is issuing a Resalat 
rayiyeh, or pastoral letter, this year to the pilgrims in support of Abd el Hamid’s 
Caliphate. , 
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authority to strain the law, but with authority the same decisions 
would meet with general approval. At least such is the impression 
of modern Mohammedan opinion made on me by my conversation 
with Mohammedans. It would be interesting to work out these 
points; and I hope some day to have an opportunity of doing so, 
but for the present I have neither the time nor the knowledge 
sufficient for the purpose. I must be content with having suggested 
the method ; I cannot work out the details of a reformation. 

It may, however, give an idea of the kind of material in tradi- 
tion which reformers are looking for, if I quote a document which 
was being circulated last spring among the Ulema of the Azhar. It 
purports to be the text of the Prophet’s first treaty with the 
Christians of Arabia, though I do not vouch for its authenticity, and 
runs as follows :— 


‘*Covenant of God’s Apostle, Mohammed, with the Christian people, their 
‘monks and their bishops.” —(A.D. 625.) 

‘‘ Mohammed, the Apostle of God, sent with a message of peace to all man- 
kind, dictateth the words of this covenant that the cause of God may be a 
written document between him and the people of Christ. 

‘‘ He who keepeth this covenant, let him be called a true Moslem worthy of 
the religion of God, and he who departeth from it let him be called an enemy, 
be he king or subject, great or small. 

‘* To this have I pledged myself: I will fence in their lands with my horse- 
men, and my footmen, and my allies, throughout the world; and I will care 
for their safety and the safety of their temples, their churches, their oratories, 
and their convents, and the places of their pilgrimage, wheresoever I shall find 
them, whether by the land or by the sea, in the east or in the west, on the 
mountain or in the plain, in the desert or in the city. There will I stand 
behind them that no harm shall reach them, and my followers shall keep them 
from evil. This is my covenant with them. I will exempt them in all matters 
wherein the Moslems are exempt. I command also that no one of their bishops 
be expelled from his see, nor shall any Christian be forced from his religion, 
nor shall a monk be forced from his convent, nor a hermit from his cell. It is 
my will that none of their holy buildings be destroyed or taken from them for 
Mosques by my people or for their dwellings. Whosoever despiseth this com- 
mand is guilty before God and despiseth the pledge of His Apostle. All monks 
and bishops, and the dependents of these, I declare exempt from tribute, except 
such as they shall of their free will bring. Nor shall Christian merchants, 
doing business by sea, or diving for pearls, or working in the mines for gold, or 
silver, or jewels, even the wealthy and the mighty, pay more than twelve 
drachmas of yearly tribute. This, for such Christian merchants as shall live 
in Arabia; but for travellers and strangers in the land, they are exempt. 
Likewise such as have lands and gardens bearing fruit, and fields for corn, 
shall pay no more than it is in their power to bring. 

‘‘And the people to whom I have pledged my word shall not be required 
to fight for themselves. But the Moslems shall protect them, asking them 
neither for arms, nor rations, nor horses for the war, except such as each 
shall choose to bring. But if any shall bring money, or help the Moslems 
in war, it must be acknowledged them with thanks. 

‘¢ And this is my command. No Moslem shall molest a follower of Christ ; 
and if he dispute with him it shall be with good manners. And if a Christian 
‘do any man wrong it shall be a duty with Moslems to stay the avenger 
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and make peace between them, paying the ransom if the wrong demand a 
ransom. And it is my wish that Christians should not be disregarded by my 
followers, for I have pledged my word unto them before God that they shall be 
as Moslems in my sight, sharing and partaking of all things with the rest. 
And in their marriages they shall not be troubled. No Moslem shall say to a 
Christian, ‘Give me thy daughter,’ nor take her unless ke be willing. And if 
a Christian woman become a slave to a Moslem he shall be bound by this 
covenant to leave her her religion, nor shall he compel her to disobey her 
religious chiefs. This is the command of God, and whosoever shall deny it and 
disobey God shall hold him for a liar. 

‘* Moreover it shall be a duty with my followers to repair the churches 
of the Christians, rendering them the service not as a debt, but for God’s 
sake and for the keeping of the covenant, made to them by the Apostle 
of God. 

‘‘ No Christian shall be compelled to go forth in time of war as an envoy or 
spy against his people. 

‘‘These are the privileges which Mohammed, the Apostle of God, hath 
granted to the followers of Christ. In return he requested them to deal 
with him and with the Moslems as follows :— 

‘1, None of them in time of war shall give assistance, either openly or in 
secret, to the enemies of Islam. 

‘*2, They shall not give asylum in their churches or in their houses to the 
enemies of Islam. 

‘* 3. They shall not help them with arms, or rations, or horses, or men. 

‘*4, They shall not keep counsel with the declared enemies of Islam, nor 
receive them in their houses, nor deposit money with them. 

‘* 5. They shall grant to all Moslems seeking their hospitality entertainment 
for at least three days. But no Moslem shall require of them to make 
special cooking for him, and he shall eat of the common food with his host. 

‘*6. If a Moslem seek asylum with a Christian, the Christian shall not 
refuse to shelter him, and shall not deliver him to his enemies. 

‘¢ What Christian soever shall refuse these my requests, he shall not partake 
of the privileges of this covenant which I have made with the bishops, monks, 
and the rest, the followers of Christ. And I call God to witness with my 
followers and command them to keep faithful to this my precept, now and till 
the day of judgment. 

‘The above was written in the presence of the undersigned persons, dictated 
by the Apostle of God, and written down by Mawiyeh Ibn Abu Sofian, on 
Monday, at the end of the fourth month, of the fourth year, of the Hejira, in 
Medina, peace be upon its Lord. 

(Signed) ‘‘Apu Brexr Es Sapik. 
‘*OmarR Ibn Ex Knorrus. 
‘‘OTHMAN Ispn AFFAN. 
“* Aut Inn Abu TALEB. 
«¢ And thirty-one other signatures. 

‘‘ God be witness of what hath been said in this treaty. ‘Praised be God the 

Lord of the Earth.” 


In conclusion, I would urge that while it is to Mohammedans 
themselves that we must look to work out their ultimate regeneration 
according to the rules of their own law and conscience, Christendom 
can still do much to influence immediate results. The day of 
religious hatred between Moslem and Christian as such is, I hope, 
nearly at an end; and though political strife is unfortunately renew- 
ing the old quarrel in North Africa, there is no danger now of its 
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becoming on Europe’s part a crusade. Christendom has pretty well 
abandoned her hopeless task of converting Islam, as Islam has 
abandoned hers of conquering Europe; and it is surely time that 
moral sympathy should unite the two great bodies of men who 
believe in and worship the same God. England, at least, may afford 
now to acknowledge Mohammedanism as something not to be merely 
combated and destroyed, but to be accepted by her and encouraged— 
accepted as a fact which for good or evil will exist in the world 
whether she will or no—encouraged because it has in it possibilities 
of good which she cannot replace by any creed or philosophy of her 
own. She can do much to help these possibilities, for they depend 
for the moment on her political action. There is a good cause and 
a bad in Islam as elsewhere in the world, and though hitherto 
England’s physical help has been given all to evil, it has been 
through ignorance of the issues at stake; and I am confident that 
as she learns these, she will acknowledge the wrong she has uncon- 
sciously been doing, and repair while there is yet time her error. 

In my next and concluding paper I propose to sketch a policy 
towards Islam worthy of England’s high sense of duty and con- 
formable to her true interests. 

Wiurrrip Scawen Brunt. 


(To be continued.) 

















THE KING, IN HIS RELATION TO EARLY CIVIL JUSTICE.* 


WHENEVER in the records of very ancient societies, belonging to 
races with which we have some affinity, we come upon a personage 
resembling him whom we call the King, he is almost always associated 
with the administration of justice. The King is often much more 
than a judge. He is all but invariably a general or military chief. 
He is constantly a priest and chief priest. But, whatever else he 
may be, he seldom fails to be a judge, though his relation to justice 
may not be exactly that with which we are familiar. 

The examples of this association which I will give must be few 
among many. The monuments of jurisprudence which lay claim to 
the highest antiquity are those of the Hindus, one of which has long 
been vaguely known to Europeans under the name of the Code of 
Manu. Many similar collections of ancient Indian legal rules have 
of late been discovered, and some have been translated, but it is to be 
observed they none of them deserve to be called Codes. They are 
in fact books of mixed law and theology, the manuals in use with the 
Indian Brahmans in ancient law schools, in which their subjects 
were no doubt at first taught orally and committed to memory, and 
were only embodied in writing in comparatively recent times. They 
are further, as we have them, the result of a sort of literary evolu- 
tion. The original treatises, or rather bodies of learning, seem to 
have dealt with all things divine and human (regarded no doubt from 
a purely theological point of view), but the various portions of this 
learning became gradually specialised, till at last treatises dealing 
with law mainly, or law entangled with religious ritual, were finally 
separated from the rest. In these ancient law books, in so far as 
they are law books, the authority of a King is assumed. He sits on 
the throne of justice. He has the book of the law before him. He 
has learned Brahmans for assessors. :Some part of these ideas, like 
much else of immemorial antiquity, survive in India. A gentleman 
in a high official position in India has a native friend who has 
devoted his life to preparing a new book of Manu. He does not, 
however, expect or care that it should be put in force by any agency 
so ignoble as a British Indian legislature, deriving its powers from 
an Act of Parliament not a century old. He waits till there arises a 
King in India who will serve God and take the law from the new 
Manu when he sits in his court of justice. 

If we pass from the extreme East to the extreme West, from the 


(1) A lecture delivered at the Royal Institution. 
TT2 
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easterly to the westerly wing of the Indo-European or Aryan race, 
from India to Ireland, we find this same association. That most 
interesting system, the ancient Irish law, is known as the Brehon 
Law, because it is said to have been declared by the Brehons, who are 
in fact as nearly as possible the Brahmans of India, with many of 
their characteristics altered, and indeed their whole sacerdotal 
authority abstracted, by the influence of Christianity. Here, too, we 
find that the great Brehons are Kings or Kings’ sons; and we come: 
upon the significant proposition that, though a King is necessarily a 
judge, it is lawful for him to havea professional lawyer for an 
assessor. There are many most striking resemblances, often on the 
most unexpected points, between ancient Indian and ancient Irish 
law ; and this hint as to the proper constitution of a Court of Justice 
is one of them. 

The ancient Hindu lawyers claimed a descent from supernatural 
personages only second to the gods. The ancient Irish lawyers 
pretended that the first of their order was a pupil of Moses in the 
Desert. But, in point of fact, the order of ideas exhibited by 
both systems is relatively more modern than that which we can 
trace in the poems attributed to Homer. Here we can perceive the 
undeveloped form of the Indian and Irish conception of a Court. 
The Homeric King is chiefly busy with fighting. But he is also a 
judge, and it is to observed that he has no assessors. His sen-- 
tences come directly into his mind by divine dictation from on 
high. These sentences, or @éuotes—which is the same word 
with our Teutonic word ‘dooms”—are doubtless drawn from 
pre-existing custom or usage, but the notion is that they are 
conceived by the King spontaneously or through divine prompting. 
It is plainly a later development of the same view when the 
prompting comes from a learned lawyer, or from an authoritative 
law-book. 

I pause on one more instance of the association familiar to all of 
us. The Judges of the Hebrews represent an old form of kingship. 
The exploits told of them in the Scriptural Book of Judges point to 
them chiefly as heroes raised up at moments of national disaster ; 
but, independently of the etymology of the name by which they are’ 
designated, they were clearly exponents of law and administrators of 
justice. Deborah, the prophetess, who is counted among them, 
judged Israel. She dwelt under the palm-tree of Deborah in Mount 
Ephraim, and all Israel came up to her for judgment. Eli, the last 
but one of the Judges, had judged Israel forty years, and Samuel 
the prophet, the last of them, expressly claims credit in his old age 
for the purity of his judgments. On the other hand, the decline of 
the system is shown by the fact that the sons of Eli are expressly 
charged with abuse of authority, and those of Samuel with corrup- 
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tion. In the more mature kingship which presently succeeded, the 
military functions of the King are most prominent in Saul and David, 
but the judicial authority again manifests itself in Solomon. 

There is one portion of these ancient ideas about justice on which 
it is necessary to dwell for a moment on account of the great im- 
portance which they have proved to have for mankind. It would 
seem that, in these early times, however much the administration of 
justice might be organized, even though a system of law-courts 
might exist competing with the King’s justice and quite independent 
of him, even though all or some part of the law might have been 
set forth in writing, yet there was always supposed to be what may 
be called a supplementary or residuary jurisdiction in the King. 
The law, however administered, was never believed to be so perfect 
but that the royal authority was always required to eke out and 
correct it. Just as according to the most modern ideas about juris- 
prudence, every body of law is thought certain to become an instru- 
ment of gross tyranny unless there is somewhere a legislature to 
amend it, so even that servility to immemorial usage which is 
characteristic of very ancient times did not exclude the correction of 
usage by the authority of the King. We owe to this belief ina 
supplementary judicial authority residing in the King some branches 
of our own jurisprudence which are in great credit, e.g. the so-called 
Equity of our Court of Chancery ; and others of much less repute 
may be traced to it, such as the old Court of Star Chamber* 
which was established by a belated and therefore unpopular 
exercise of this same residuary royal power. But a large part 
of mankind is indebted for much more than this to these ancient 
notions. Practically at this moment two systems of law divide 
between them the whole civilised world. One is the English 
law, followed by nearly all the English-speaking peoples—by our- 
selves, by all the colonies actually planted by Englishmen, by all 
the Northern and Central States of the American Union, and to a 
greater extent every day by the millions of India. The other is the 
Roman law, whether it take the form, as in Germany, of what we 
call a common law ; or whether it appears under a slight disguise in 
the French Civil Code, and the numerous codes descended from it. 
But the real indigenous law of ancient Rome deserved no such for- 
tune as this. It wasa stiff system of technical and ceremonious law, 
belonging to a common and easily recognisable type. Butit under- 
went a transformation through this very residuary or supplementary 
royal authority of which I have been speaking. The judicial 
powers of those dimly seen and half fabulous personages, the Kings 


(1) There is no doubt that the Court of Star Chamber was of higher antiquity 
than the statutes regulating it, 3 Henry VII., c. 1, and 21 Henry VIIL., c. 20. 
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of Rome, descended, at the establishment of the Roman Republic, 
to the magistrate known as the Pretor; and the old belief in a divine 
or semi-divine inspiration, dictating judicial rulings to the ancient 
King, gradually converted itself into the assumption of an imaginary 
but beneficent law of Nature or body of Equity, guiding the more 
modern Pretor. Auguste Comte might have appealed to the change 
as illustrating the transformation of a theological into a metaphysical 
conception. What has descended to so large a part of the modern 
world is not the coarse Roman law, but the Roman law distilled 
through the jurisdiction of the Pretor, and by him bent into supposed 
accordance with the lawof Nature. The origin, therefore, of a body 
of law, regarded by some of the most civilised societies of mankind 
as the perfection of reason, and spoken of by continental lawyers 
with what Englishmen at all events regard as extravagance of praise, 
is to be sought in this most ancient belief that law, custom, and judi- 
cature were all necessarily and naturally subject to correction by the 
supreme authority of the King. 

I wish, however, to speak this evening less of early Kings in 
general than of the early Teutonic or Germanic King and of his 
relation to civil justice. Our own Qieen Victoria has in her veins 
the blood of Cerdic of Wessex, the fierce Teutonic chief out of whose 
dignity English kingship grew; and in one sense she is the most 
perfect representative of Teutonic royalty, as the English institutions 
have never been so much broken as the institutions of other 
Germanic societies by the overwhelming disturbance caused else- 
where by Roman law and Roman legal ideas. But, though this is 
true, there is no community of which the early legal history is more 
obscure than ours, much as English and German learning has lately 
done for it. Fortunately, for an account of the early relations of the 
Germanic King to justice, we can turn to a monument of ancient 
Teutonic law constructed at a time when piratical chiefs from 
Jutland and Friesland were beginning to work the overthrow of the 
Roman provincial administration in our island. This is the Salic 
Law, the oldest of the Teutonic codes, the oldest portrait of Germanic 
institutions drawn by a German. Scholars are now pretty much 
agreed that it belongs to the fifth century after Christ, and that its 
preparation was prompted by the great codification of Roman 
law effected by the Emperor Theodosius II. Nothing is more 
singular than the delusion, so long and so obstinately entertained 
in Europe, that the Salic Law either was a system of rules, or at any 
rate comprised a set of rules, regulating the succession to thrones 
and crowns. In reality it deals with much humbler matters. It is 
concerned with the daily life of the men who belonged to the con- 
federation of German tribes called (it is not altogether known why) 
the Salian Franks. It deals with thefts and assaults, with cattle, with 
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swine, and with bees, and above all with the solemn and intricate 
procedure which every man must follow who would punish a wrong 
or enforce a right. It might be best described as a manual of law 
and legal procedure for the use or guidance of the free judges in 
that ancient Teutonic Court, the Court of the Hundred. It is written 
in phraseology which probably reflects accurately the way in which the 
Germans of the fifth century spoke Latin. Some of the manuscripts of 
it contain interlineations in a very old Teutonic dialect which, under 
the name of the Malberg Gloss, still excite the strongest interest among 
philologists. With Kings it has nothing whatever to do, except so 
far as the King is concerned with the administration of justice. The 
famous passage which was once thought to justify bloody European 
wars, which caused the war of one hundred years between England 
and France, and which is still the basis of the theory of politics 
called Legitimism, merely gives the rule of inheritance to landed 
property." 

This Court of the Hundred, which administered the Salic law to 
the Salian Franks, was the most ancient of the organized Courts 
among the Germanic races. There were probably “natural” pre- 
historic Courts which were older, such as the assemblies (or moots) 
of the various village communities, but the Hundred Court was the 
result of a deliberate attempt to furnish an alternative to violence 
and bloodshed, and it seems to have been practically universal among 
the Germanic tribes. As you perhaps know, it has bequeathed to this 
country a territorial description, the Hundred, or (as it is called in the 
north) the Wapentake; and Mr. Gomme, in his interesting volume 
on Primitive Folk Moots, has traced many of the sites at which its 
open-air meetings were held. They seem to be particularly abundant 
in Norfolk and in the east of England. The Hundred Court, how- 
ever, was not an institution which had great vitality in our country, 
since part of its powers seems at an early date to have gone over to 
the larger judicial body called the County or Shire Court, while 
another part went back again to the village communities under their 
newer name of Manors. 

As the Hundred Court appears in the Salic Law, it looks at first 
sight like an entirely popular tribunal with which royal authority has 
nothing todo. The judges are all the freemen living within the 
limits of the Hundred. The President is elective and bears the name 
of the Thunginus or Thingman. I will say no more of its general 
characteristics than that it is intensely technical, and that it 
supplies in itself sufficient proof that legal technicality is a disease 


(1) “De terrd (Salicd) in mulierem nulla portio hereditatis transit, §c.”” The word 
‘“‘Salica”’ is certainly an interpolation, as may be seen at a glance from the tabular 
comparison of the MSS. in the splendid edition of, the Lex Salica by Messrs. Kern and 
Hessels London: Murray, 1880), L. S. 379, e¢ seg. . 
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not of the old age but of the infancy of societies. But it has one 
remarkable peculiarity, that in a large class of cases which come 
before it, those based on contract or ownership, it does not enforce 
its own decisions. It may be suspected that, at a still earlier date, 
this singular inability to discharge what seems to us the most dis- 
tinctive function of a judicial tribunal extended to all the decrees of 
the Hundred Court, whatever might be their object. The explana- 
tion seems to be that the most ancient Courts deliberately established 
by mankind were intended to be what we should call Courts of 
Arbitration. Their great function was to give hot blood time to cool, 
to prevent men from redressing their own wrongs, and to take into 
their own hands and regulate the method of redress. The earliest 
penalty for disobedience to the Court was probably outlawry. The 
man who would not abide by its sentence went out of the law. If he 
were killed, his kinsmen were forbidden, or were deterred by all the 
force of primitive opinion, from taking that vengeance which other- 
wise would have been their duty and their right. 

But at this very point the Salic Law puts us on the trace of one of 
the greatest services which royal authority has rendered to civil 
justice. At the first glance, the King appears to have nothing to do 
with the Court of the Hundred. He is merely represented in it by 
a class of officers who collect his share of the fines imposed—a very 
important part of the royal revenues. We find, however, that if the 
unsuccessful litigant in the Court had agreed to abide by the 
sentence, the King’s officer would enforce it; and even in the absence 
of such an agreement, if the litigant who had been successful went 
to the King in person and petitioned him, the King would do him 
justice in virtue of his ultimate residuary authority. These are the 
first feeble and uncertain steps of royal authority towards the 
ascendancy which in all Teutonic countries it has gained over the 
primitive popular justice. It has dwarfed and finally absorbed this 
justice, but then it has conferred on it the faculty without which 
we can scarcely conceive it existing. The King has nerved its arm 
to strike, and there seems no doubt that the process by which the 
whole force of the State is employed to enforce the commands of the 
judge is a result of the contact, ever growing in closeness, between 
the royal authority and the popular court. We possess in the 
capitularies of the Frankish Kings some evidence of the further 
course of these relations between the King and the Court. After a 
while, the popular president of the Hundred Court, the Thingman, 
disappears, and his place is taken by the Graf or Count, the deputy 
of the King. Royal authority is therefore constantly growing, and, as 
a consequence, we find that the Count will use the King’s power to 
enforce all decrees of the tribunal, without reference to their nature, 
without previous agreement, and without appeal to the King’s supreme 
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equity. The presidency of the royal officer over the Court was the 
beginning of a separate set of changes by which the character of the 
old popular justice was profoundly changed. Everywhere in the 
Teutonic countries we find deputies of the King exercising authority 
in the ancient courts, insisting that justice be administered in the 
King’s name, and finally administering a simpler justice of their own 
amid the ruins of the ancient judicial structures fallen everywhere 
into disrepute and decay. Such being the well-established con- 
sequences of the contact between the Teutonic King and the Teutonic 
Popular Courts, it seems worth while inquiring what were the weak- 
nessess of those Courts, what seeds of dissolution they contained, and 
what there was in the King, even apart from this power, which made 
him their natural successor. 

Twoformsof authority, the King and the Popular Assembly, are found 
side by side in a great number of the societies of mankind when they 
first show themselves on the threshold of civilisation. The Popular 
Assembly and the Popular Court of Justice are in principle the same 
institution; they are gatherings of the freemen of the community for 
different public purposes. The King as political chief is contrasted 
with the Popular Assembly ; as military leader he is contrasted with 
the host, with the general body of fighting men; with the Popular 
Court of Justice he is contrasted as judge, as depositary of the special 
judicial authority of which I am speaking to-day. I do not enter 
upon questions now much disputed, whether the King or the Popular 
Assembly is the older of the two, or whether they have co-existed 
from all time, and I will merely observe that the tendency of recent 
research is to assign the higher antiquity to the assembly of 
tribesmen. Taking it, however, as a fact that the two authorities 
very generally appear together, we may remark a further law of 
progress which they seem to follow. In such communities as those 
-of which Athens and Rome are the great examples—in that walled 
city which was the cradle of a large part of modern ideas—the 
organs of freedom, as we should say, continually increase in impor- 
tance. The assemblies monopolise power. The King either dis- 
appears or becomes a mere shadow. Butin communities spread over 
large spaces of land, and without walled towns, it is the King who 
grows, and all popular institutions tend to fall into decrepitude. Are 
there, then, any reasons for this growth and decay, so far as regards 
the particular institutions with which we are concerned—judicial in- 
stitutions ? One source of weakness may, I think, be traced in the 
-ancient popular institutions, both judicial and political. This was 
the great number of men, and the large portion of every man’s time, 
which they required for their efficient working. Even in com- 
munities confined by the surrounding wall to moderate dimensions, 
we can see the difficulty of bringing up the people to the discharge 
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of their public duties. Scholars will remember the vermilion-stained 
rope which was dragged along the streets of Athens to force the 
citizens to the place of assembly, and which exposed the laggard 
marked by it to a fine; and their recollection will also dwell on the 
famous fee, the three obols, which was paid for attendance there 
and at the popular tribunal. Mr. Freeman, speaking of the later 
revival of Hellenic freedom in the collection of States united by 
the Achewan League (History of Federal Government, i. 266), has 
noticed the effect which the burden of attendance on political 
duties had in throwing political privilege into a few hands, 
and thus in converting democracies into aristocracies. Much 
of ancient freedom was, in fact, lost through the vastness of the 
payment in person which itdemanded. In communities of the other 
class, those spread in villages over a great extent of country, the 
burdensomeness of public duties must always have been consider- 
able, and must have become very great when their size increased 
through the absorption of many tribes in the same nation. Some 
evidence of this may be discerned in the importance which old Ger- 
manic law assigns to the swnis or essoin, a word which once puzzled 
English lawyers greatly, but which is of old German origin, and 
really signifies the ground of legal excuse which a man may make 
for failing to discharge any duty ina popular Teutonic tribunal. 
But the difficulty is easily understood in another way. Although 
its pedigree is much interrupted, our English jury isa survival of the 
old popular justice; yet nobody even now, I suppose, receives a 
summons to attend a jury with perfect complacency. What, how- 
ever, must the necessity for attendance have been when the place of 
meeting was at the other side of the hundred, or perhaps of the 
county, when there were no roads in England except the Roman 
roads, when the eastern counties were little better than a fen, and 
when the Wealden of the south were really forests? Yet there is 
some ground for thinking that the burden of attendance was lighter 
in England than elsewhere. On the Continent of Europe, so long 
as the Hundred Court had a genuine existence, and up to the time 
when it was converted into a limited Committee of Experts, we 
cannot trace any relaxation of the severe rule that every man of full 
age and free must be present. But, even in this particular, the 
beginnings of that representative system which has done so much to 
continue the English form of Teutonic liberty in life can be perceived 
specially characterizing this country. From very early times the 
English Hundred and Shire Courts were attended not by every free- 
man, but by the Lords of Manors, and by the Reeve and four men 
representing each village or parish. Nevertheless there can be little 
doubt that even in England the duty of attendance was felt to be 
very burdensome. In the Confirmation of Magna Charta by Henry 
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III. in 1217, there is a provision that the County Court shall not 
meet more than once a month; and Mr. Stubbs (Const. Hist. i. 605) 
suggests the explanation that the sheriffs had abused their power 
of summoning special meetings of the court and fining absentees. 
He adds that it was the direct interest of the sheriffs to multiply 
the occasions of summons. 

This multitudinousness, if I may so describe it, of all Courts of 
Justice except those of the King, lasted far down into the feudal 
period. Feudalism attained its greatest completeness in France, and 
French historians are astonished at the number of persons who were 
required for the organization of a feudal Court of Justice. The 
principle is expressed in a phrase familiar to us, that every man 
must be tried by his peers, which originally meant that his judges 
were the entire body of persons standing in the same degree of 
relation with himself to some superior above. If a great vassal of 
the Crown had to be tried for treason or felony, all the great vassals 
of the French Kings must assemble from all parts of the territories 
of which the French King was the overlord ; and it was precisely 
such a Court which deprived our King John of the fairest provinces 
of France. If, on the other hand, a villein had to be tried, his peers 
were the villeins of the same seigneurie. . The inevitable result 
was that the French feudal Courts dwindled into bodies which con- 
fided all active duties to a small committee of experts, and as these 
experts were for the most part devotees of the Roman law, they 
exercised memorable influence in diffusing notions of the absolute 
power of the King, and specially of his rightful authority over 
justice. Quod principi placuit, legis habet vigorem — this was the 
central principle of the developed Roman jurisprudence. 

It may thus be believed that the ancient Germanic Popular Courts, 
and probably the Popular Courts of many other societies, fell into 
disfavour or decay, as communities of men grew larger by tribal 
intermixture, through the multitude of judges they included, and 
through the great difficulty of discharging judicial functions. The 
freeman who ought to have attended preferred to stay at home, 
sending his excuse or essoin for the neglect, and submitting to a fine 
if it were insufficient. The tribunals were thus ever changing into 
committees of legal experts, with a strong bias towards royal 
authority. Meantime we know from other evidence that the King 
and the King’s justice were ever growing at their expense; and we 
may ask ourselves whether there was anything in the royal office 
and functions which gave them an advantage in this competition 
with the Popular Local Courts. The story of the struggle is far too 
long and intricate to be told here; but the habits of the King gave 
him one advantage which there is some interest in pointing out, all 
the more because it is often overlooked. I donot suppose that, when 
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a litigant put himself from the first into the King’s hands, or 
appealed to the King over the head of the popular tribunal, he went 
to some royal residence, palace, or castle. This would have been an 
aggravation of the difficulties of the popular local justice. It was 
not the litigant who went to the King, but the King who came to 
the litigant. I believe upon a good deal of evidence that these 
ancient Kings were itinerant, travelling, or ambulatory personages. 
When they became stationary, they generally perished. The 
primitive Kings of communities confined within walls, like the old 
Athenian and the old Roman Kings, soon dropped out of sight. 
Perhaps, as Mr. Grote has suggested, they lived too much in full 
view of their subjects for their humble state to command much 
respect when the belief in their sacredness had keen lost. But 
the more barbarous King of communities spread over a wide terri- 
‘tory was constantly moving about it; or, if he did not, he too 
perished, as did the Kings called the rois fainéants of the Franks. 
If I were called upon to furnish the oldest evidence of these habits of 
the ancient King, I should refer to those Irish records of which the 
value is only beginning to be discerned, for, whatever may be said 
by the theorists who explain all national characteristics by some- 
-thing in the race or the blood, the most ancient Irish laws and in- 
stitutions are nothing more than the most ancient Germanic laws 
and institutions at an earlier stage of barbarism. Now, when 
Englishmen like Edmund Spenser first began to put their observa- 
tions of Ireland into writing at the end of the sixteenth century, 
there was one Irish practice of which they spoke with the keenest 
indignation. This was what they called the “cuttings” and 
“cosherings ” of the Irish Chiefs, that is their periodical circuits 
among their tenantry for the purpose of feasting with their company 
at the tenants’ expense. It was, in fact, only a late survival of 
common incidents in the daily life of the barbarous Chief or King, 
who had no tax-gatherers to collect his dues, but went himself to 
exact them, living as a matter of right while he moved at the cost 
of his subjects. The theory of the Irish law was, though it is im- 
possible to say how far it corresponded with the facts, that the Chief 
had earned this right by stocking the clansman’s land with cattle or 
sheep. We find a highly glorified account of the same practice in 
ancient records of the life and state of those Irish Chiefs who called 
themselves Kings. “The King of Munster,” says the Book of 
Rights, “ attended by the chief princes of his kingdom, began his 
visits to the King of Connaught, and presented to him 100 steeds, 
100 suits of military array, 100 swords, and 100 cups; in return for 
which the said King was to entertain him for two months at his 
palace at Anachan, and then to escort him to the territories of 
Tyrconnell. He presented to the King of Tyrconnell 20 steeds, 20 
complete armour, and 20 cloaks, for which the said King supported 
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him and the nobility of Munster for one month, and afterwards 
escorted him to the principality of Tyrone.”” The King of Munster 
is then described as proceeding through Tyrone, Ulster, Meath, 
Leinster, and Ossory, everywhere bestowing gifts on the rulers, and 
receiving entertainment inreturn. I suspect that the entertainment 
is of more historical reality than the royal gifts. The practice, how- 
ever, described with this splendour by the chronicler or bard, is 
plainly the same as the cutting and coshering which Spenser and 
others denounce as one of the curses of Ireland. 

There is reason to believe that the English Kings itinerated in the 
same way and mainly for the same purpose. The “Eyres” of 
the Anglo-Saxon Kings are described by Palgrave in his Rise of the 
English Commonwealth (i. 286). The lawyer might suspect the 
continuance of the practice from the comparative obscurity of some 
of the places at which some of the most permanently important of 
our old statutes were enacted—Clarendon, Merton, Marlbridge, 
Acton Burnell. The novel-reader comes upon a survival of it in 
Kenilworth, for the progresses of so late a sovereign as Elizabeth 
were certainly descended from the itinerancy of her predecessors. 
But there is other evidence of a rather remarkable kind. Two 
historical scholars, Mr. Eyton and the late Sir T. Duffus Hardy, 
have constructed from documentary testimony accounts of the 
movement from place to place, during a long space of time, of two 
of our English Kings, King Henry II. and King John. Neither 
of them of course is a very ancient King, and in both there may 
have been a certain amount of native restlessness, but their activity, 
though it may have been excessive, was certainly not a new 
royal habit. I take the movements of King John for notice to- 
day, because his reign makes an epoch not only in English political 
but in English judicial history. Sir Thomas Hardy’s Itinerary of 
King John gives the places at which that King is found to have 
stayed during every month of every year from 1200 to 1216, 
the regnant year then beginning on Ascension Day. I take 
almost at a venture May of 1207. On the lst of May the King is 
found at Pontefract, on the 3rd at Derby, on the 4th at Hunston, on 
the 5th at Lichfield, on the 8th at Gloucester, on the 10th at Bristol, 
on the 13th at Bath, on the 16th at Marlborough, on the 18th at 
Ludgershall, on the 20th at W:nchester, on the 22nd at Southampton, 
on the 24th at Porchester, on the 27th at Aldingbourn, on the 28th 
at Arundel, on the 29th at Knep Castle, and on the 31st at Lewes. 
The King must of course have made all these journeys on horseback 
over a country scarcely provided with any roads except the Roman 
roads. But again I will take June in 1212, when the King goes toa 
more distant and more impracticable tract of country. On June 4th 
he leaves the Tower of London, and on the 28th is at Durham, 
having been in the meantime to Hertford, Doncaster, Richmond ir 
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Yorkshire, Bowes, Appleby, Wigton in Cumberland, Carlisle, 
and Hexham. What is still more remarkable, he marches at 
much the same rate in Ireland, which was then as little known 
and as impassable a country as now are the wildest parts of the 
Sierra Nevada. He reaches Waterford with his troops from Haver- 
fordwest on June 20th, 1210, and is back again at the end of 
August, having been at every place of importance in the south- 
eastern half of the country. You must understand that I am not 
selecting periods in which the King’s movements were exceptional 
or his activity greater than usual. This was practically his life 
during every month of every year of his reign. King John passes 
for an effeminate sovereign, but no commercial traveller of our day, 
employed by a pushing house of business, was ever, I believe, so 
incessantly in movement, and for so many successive years, with all 
the help of railways. 

We are able to see how the itinerant King gradually became a 
monarch of the modern type. The change may be attributed to the 
growth of the system of missi, of itinerant deputies of the sovereign, 
his servants, as. the English phrase was, in eyre. The first employ- 
ment of the missi was much older than the reign of King John on 
the Continent, and considerably older in England. But, as is usual 
in such cases, one system did not all at once displace the other, and 
Kings, though gradually becoming more stationary or sedentary, did 
not suddenly cease to move about their dominions when they began 
to be represented by itinerant justices or deputies of theirown. The 
transition, however, was hastened in our own country by the great 
constitutional change of which I will speak presently. 

But first of all let us notice how this ambulatory life of the 
ancient Teutonic King gave him an advantage, as a great judicial 
authority, over the ancient local Popular Courts which had possibly 
existed from time immemorial by his side. As I have explained, 
they contained in themselves certain seeds of decay. Their nume- 
rous members had the strongest reasons for evading or slackly dis- 
charging what must have seemed to them a most rigorous duty. They 
had to waste many days and to incur many dangers while travelling 
by forest and fen to the place of meeting. They had to acquaint 
themselves with all the circumstances of the cases brought before 
them without any of the aids of a modern Court of Justice. They 
had often to visit the scene of alleged acts of violence. They had 
not merely, like a modern jury, to decide on questions of fact ; they 
had also to declare the law or usage and to pronounce the sentence. 
And then, after all this, they might themselves be proceeded against 
for a wrongful judgment, and even, according to the judicial system 
of some communities, they might be called upon to defend their 
sentence in arms. A capitulary of Charles the Bald bids them go to 
Court armed as for war, for they might have to fight for their juris- 
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diction; and at a later date the oath of service exacted by the feudal 
lord constantly bound the vassal just as closely to service in Court as 
to service in arms. The burden on the poor man was so severe that 
the Church interfered in his favour, and a Council of the ninth cen- 
tury protested against the cruelty of forcing the poor to do suit in 
Court. 

But while all these causes were weakening and emptying the 
Popular Courts, the King was constantly perambulating the country, 
carrying with him that royal justice which had never been dis- 
sociated from him since his dignity existed. The justice which he 
dispensed was in the first place complete, since he always by his 
officers executed his own decrees. It was also irresistible, since he 
generally had with him the flower of the military strength of the 
country. It was probably purer than that of the popular tribunal, 
which was certainly not inaccessible to corruption, and it was more 
exact, for anything like precise legal knowledge was very much con- 
fined to the experts who followed the King in his progresses. 
Moreover, in those days, whatever answered to what we now call the 
spirit of reform was confined to the King and his advisers ; he alone 
introduced comparative gentleness into the law and simplified its 
procedure. Thus the royal justice was ever waxing while the 
popular justice was waning; and from the ascendancy which the 
first finally attained are in fact descended most of the characteristics 
which we associate with the law, and which some theorists declare to 
be inseparable from it—uniformity, inflexibility, and irresistibility. 

It may almost be laid down that in England nothing wholly 
perishes. The itinerant King is still represented among us by the 
Judges of Assize on Circuit; the ancient Popular Court survives in 
the Jury, though in the last instance the line of descent is far dimmer 
and far more broken than in the first. When John reigned, the 
delegation of the royal authority to itinerant servants of the King 

(1) A passage in an [interesting book,’ Drew’s Kashmir and Jummoo,” curiously 
illustrates the character of the ancient royal jurisdiction, and also one of the motives 
which produced the King’s activity in exercising it. Here is an account of what still 
goes on in the Curia Regis of the Maharajah of Cashmere, himself a sovereign much 
more modern than the system he follows. Gholab Singh, the first of the dynasty which 
was established by the English in 1846, was (says Mr. Drew) “ always accessible, patient 
and ready to listen to complaints. He was much given to looking into details, so that 
the smallest thing might be brought before him and receive his consideration. With 
the customary offering of a rupee, any one could get his ear; even in a crowd one could 
catch his eye by holding up a rupee and calling out ‘My Lord the King, a petition.’ 
He would pounce down like a hawk on the money, and, having appropriated it, would 
patiently hear out the petitioner. Once a man after this fashion making his complaint, 
when the Maharajah was taking the rupee, closed his hand on it and said, ‘ No; first 
hear what I have got to say.’ Even this did not go beyond Gholab Singh’s patience ; 
he waited till the man had told his tale and opened his hand ; then, taking the money, 
he gave orders about the case.’ ‘The civil and criminal cases,’’ it is afterwards stated, 
“have usually been previously inquired into by judicial officers in the Courts of First 


Instance, and perhaps have been adjudicated upon by the Court of Appeal; but it is 
open to suitors and complainants to try their fortune with the Maharajah himself.” 
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for some purposes had long been known; but one branch of royal 
jurisdiction, that over the Common Pleas, or in other words over the 
greatest part of the more important civil litigation of the nation, 
was carried about with him by the King in those surprising pro- 
gresses of which I have spoken. Hence gradually arose a great 
abuse. In primitive times, when questions were simple, the King 
as he approached each local centre in turn had perhaps no difficulty 
in deciding every case which came before him before he went away. 
But, as a more complex and wealthier society arose, there was the 
greatest difficulty in getting the King, as it was called, to give the 
suitor aday. Sir Francis Palgrave has printed in the second volume 
of his Rise of the English Commonwealth a most curious document, 
which is the account given by one Richard de Anesty of the trouble 
and charges to which he was put in respect of a mixed civil and eccle- 
siastical case which he had before the Archbishop of Canterbury and 
the King. Besides infinite vexation from the ecclesiastical Courts,. 
he had to follow Henry II. across the sea to France and up down 
England before he could get his day. After reading this paper, we 
gain a vivid idea of the importance of the provision in the Great. 
Charter that the “Common Pleas shall no longer follow the King.” 
This is a great judicial epoch, marking a revolution in judicature ; 
and King John at once proceeded to illustrate the necessity for it.. 
He sealed Magna Charta at Runnymede on June 15th, 1215, and 
before July 15th he had been over the whole of the south of England 
and again northwards as far as Oxford. Meantime the judges of the 
Common Pleas were sitting—as they did ever since till the Court of 
Common Pleas was absorbed the other day in the High Court of 
Justice—at Westminster, and at Westminster only. 

With the sealing of the Great Charter the early history of the- 
relation of the English King to civil justice comes to a close, and the 
modern English judicial system is established. It is distinguished 
in some respects from the corresponding systems of the European 
Continent, though these too were results of the same general causes. 
It is the most highly centralised system of judicial administration in 
the world, all the important branches of judicial business being 
localised in London, and a portion only diffused through the country 
by judges in eyre, the old missi sent from the side of the King. The 
only considerable modification of these principles was made when the- 
modern County Courts were established, courts extremely unlike the 
old Shire Courts. These last have left the merest trace behind them, 
perhaps in some mound now overgrown with trees which marks their 
ancient place of open-air meeting, perhaps in some trifling fine 
imposed on landhdiders for failing to attend a non-existent tribunal. 
Even with the addition of the newer County Courts, the English 
judicial system has another feature peculiar to itself—the fewness of 
the judges employed in administering justice. 
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If you look across the channel to France, you find these character- 
istics reversed—comparatively little judicial centralisation, a large 
number of local courts, a multitude of judges distributed over the 
various tribunals, The French King, like the English King, became 
the theoretical fountain of justice, but the effect was produced much 
more by the zeal with which expert lawyers trained in the Roman 
law preached his authority than by direct supersession of the 
local courts by emissaries of his own. On the other hand, the 
character of the law itself, however administered, was much more 
changed in France and on the Continent generally than in England. 
The Roman law gained everywhere a considerable, and here and 
there a complete, ascendancy over ancient custom, and the French 
Civil Code, the outcome of the Revolution, is only a version of Roman 
jurisprudence. But, though much is obscure in the beginnings of 
what we Englishmen call the Common Law, it was undoubtedly in the 
main a version of Germanic usage, generalised by the King’s courts 
and justices. Some savour of the ancient opposition between the 
popular justice and the royal justice still clung about it, since you 
know that, theoretically administered in the King’s name, it came at 
a much later date to be thought the barrier of popular liberty against 
assertions of prerogative by Tudor and Stuart. Meantime that residuary 
authority over law and justice, which, as I said at the beginning of 
this lecture, was never in ancient times quite dissoointed from. the 
King, survived the maturity of the common law. From this sprang 
the jurisdiction of the Court of Chancery, which cannot be said to 
have ever been exactly popular, but which certainly owed whatever 
unpopularity attached to it not to any supposed inherent badness, 
but to incidental vices, its dilatoriness and its costliness. But then 
from this same residuary authority arose the criminal jurisdiction 
of the Star Chamber, which has become with ordinary English 
historians a very proverb of judicial oppression. The true historical 
difference, however, between the so-called equity of the Court of 
Chancery, and the illegalities or unconstitutionalities of the Star 
Chamber, is that one had its origin before the authority whence it 
sprang had been seriously questioned, while the other did not 
obtain an effectual jurisdiction till its time had gone by. The 
depth of discredit into which Star Chamber justice fell marks the 
decline and fall of the King’s beneficial influence over law. After 
what I have said this evening, you may perhaps believe that the 
royal judicial authority was once the most valuable and indeed 
the most indispensable of all reforming agencies, but at length its 
course was run, and in nearly all civilised societies its inheritance has 
devolved upon elective legislatures, themselves everywhere in the 
western world the children of the British Parliament. 


H. 8S. Marne. 
VOL. XXX, N.S. UU 








THE DELIVERER. 


I was acaptive. Massive walls sevenfold 
Encompassed all the prison, high and bare ; 

The stone, the brass, the iron, the triple gold, 
And yet another which we knew not there. 


Year after year I wasted there alone ;— 
Now quiet, crushed beneath that woe immense ; 
Now moaning with a weary changeless moan ; 
Now frantic with still-baffled impotence: 


And heard at times through all that stony gloom 
The idiotic laugh, the piercing cry 

Of others; each within his living tomb 
Chained wretched, helpless, impotent as I. 


Until one eve, when I felt sick to death, 
I found a love-prayer cowering in my heart ; 

And clothed it with strong wings of passionate breath, 
And sent it thro’ the Heavens to plead our part. 


“O dreadful Lord, O gracious God, I know 
That I and all the other captives here 

Have wrought, each for himself, this doom of woe : 
Yet Thou, All-merciful, bend down thine ear! 


“Alas, alas! what have we for a plea ? 

We are most wretched ; wretched most in this, 
That, tho’ we strive, we cannot burn to Thee 

In love as Thou to us and all that is.” 


In that same night, when I was fallen asleep 
After such agony of yearning prayer, 

A voice came gliding through my slumber deep, 
A voice, a glow, a waft of vital air. 


I woke ; and, raising gloom-attempered eyes, 
They blinked at lustre, but no form could see. 

The Voice rang singing sweet, “ Awake, arise! 
And come out hither, and be ever free!” 
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I stood—the fetters kept no longer hold ; 
I walked straight forward through the dungeon-wall, 
And through the others—brass and iron and gold ; 
And passing thro’ them felt them not at all. 


And all the while that Voice sang full and sweet, 
“Come forth, come forth, poor captives every one ! 
Oh, shut not fast your ears when I entreat ! 
Come forth, and breathe the air and see the sun! ” 


I thought myself quite free, when, lo! I found 
An adamantine barrier foil me there : 

I could not see, could scarcely feel its bound,— 
A wall, a curtain woven of pure air. 


What poignant anguish pierced my blissful trance, 
Thus baffled at the very verge of Heaven !— 
“Dear Angel of divine deliverance, 
Assist me here, for I in vain have striven !”’ 


Louder and sweeter rang the glorious Voice, 

‘“‘ Has one, then, wakened up to feel my breath ? 
All holy spirits in your choirs rejoice ; 

Another soul is saved from bonds and death!” 


The Spirit was beside me dazzling-bright ; 

It burned the way before me through that wall ; 
And I was free beneath the heaven of night, 

Nor felt the barrier I passed thro’ at all: 


But looking back could see a wall-veil then, 
As smooth as glass, opaquely black as jet, 
Towering on high beyond my farthest ken ; 


But know not by what name to call it yet. 


As one who almost swooning drinks of wine, 
I drank in deep the universal air 
And glorious freedom of the world divine ; 
Then fell down worshipping the Splendour there. 


It raised me gently as a wounded dove,— 
“Revere, but worship not, a fellow soul : 
Adore the infinite Wisdom, Truth, and Love, 
The life and breath and being of the Whole.”’ 
ut 2 
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It was compact of such intense pure flame, 
That still mine eyes were shut to It, in sooth ; 
The ardour from It thrilled through all my frame 
Like new and purer blood, new life, new youth. 


It kissed my brow with such a ravishment 
Of burning bliss that half I swooned away, 
And felt my spirit soaring forth unpent 
From its dissolving funeral urn of clay. 


“‘Henceforward re-assume thy primal dower ! 
I bless thee unto perfect liberty 

Of holiest faith and love: ’tis in thy power 
As thou art now, in heart to ever be. 


‘Qn earth’s most miry ways shall slip thy feet, 
This brow itself may catch the evil stain ; 

But faith and love can burn thee pure and sweet : 
—Farewell, until we may unite again !” 


How did these gracious words beneficent 
Fill me with dread and agony !—I cried, 
“ Great Spirit, if it be Thy blest intent 
To save me truly, leave not yet my side! 


“Stay with me yet awhile, Deliverer, Thou !— 

I am too weak with chains, too blind with gloom, 
For unassisted life; left lonely now, 

I must relapse into that hideous tomb. 


“ Or at the least, disrobe awhile Thy form 
Of its too much effulgence, that my sight 
May meet Thy face ; and so thro’ every storm 
Preserve one Guiding-star, one Beacon-light.” 


‘‘Because I burn in my pure nakedness, 


Thou canst not meet me with thy mortal gaze... . 


Thy prayer is granted : a material dress, 
A form of shadowing gloom my soul arrays.” 


Oh bliss ! I saw Her thro’ the sevenfold veil ;— 
A mighty Seraph shining ruby-clear, 

Clothed in majestic wings of golden mail ; 
A sun within the midnight atmosphere. 
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But still her countenance I scarce could scan, 
For living glories of the golden hair, 

And rapture of the eyes cerulean 
As solemn summer heavens burning bare. 


Around her head a crystal circlet shone, 
Fore-crested with a pure white flying dove: 

In emeralds and in sapphires writ thereon, 
Athwart the brow, one word was flaming,—Love. 


And when she spoke her voice was now so sweet 
In soft low music, tremulous with sighs, 

That one might dreaming hear his Mother greet 
With such a voice his soul to Paradise. 


“ He is so weak, so weak who should be strong, 
Weak as a babe, faint-hearted, almost blind ; 

The curse of previous bondage clingeth long : 
He must not lapse into that den behind. 


“The sun indeed shines ever in the sky : 
But when the realm is turned from him to night, 
When moon and stars gleam faint and cold on high 
Or else are veiled by stormy clouds from sight ; 


“ The traveller then through field and sombre wood 
Finds his own poor dim lamp best guide his feet ; 
The man at home his household taper good 
For useful light, his household fire for heat. 


“« Celestial flowers are set in earthly clay : 
However small the circle of a life, 
If it be whole it shall expand for aye ; 
And all the Heavens are furled in Man and Wife. 


‘So thou, the man, the circle incomplete, 
Shalt find thy other segment and be whole ; 

Thy manhood with her womanhood shall meet 
And form one perfect self-involving soul. 


“ Thy love shall grow by feeling day by day 
Celestial love, thro’ human, blessing thee ; 

Thy faith wax firm by witnessing alway 
Triumphant faith for ever glad and free. 
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Yet still she was the same, thus different : 

The pinions there, tho’ not put forth in power ; 
The glory there, tho’ in the body pent ;— 

Both sheathed thus safely till the fitting hour: 


And in her mien, and on her face and brow, 
And in her violet eyes, as clear the sign 
Of Love supreme and infinite shone now 
As when it blazed in jewel-fires divine. 


* * * * * 
I woke. A tender hand all silently 
Had drawn the curtain and dispersed the gloom ; 


The whole triumphant morning in a sea 
Of warmth and splendour dazzled thro’ the room. 


The dearest face, the best-belovéd eyes, 

Were shining down upon me where I lay ;— 
A-glow with love and rapturous surprise, 

Seeing my fever was all passed away. 


JAMES THOMSON. 
November, 1859. 















THE SALMON FISHERIES. 


Tue present state of the salmon fisheries excites an unusual amount 
of discontent in at least one class of those interested in them. That 
discontent seems to be well founded, and is certainly not new. Yet 
Parliament has ever lent a ready ear to the fisherman’s complaint. 
The early statute books are full of Salmon Acts. In later days 
Mr. Henley, a member of the old school, short of speech and jealous 
of the time of the House, said regretfully that there never was a 
session without its Fishery Bill, and in the last dozen years Acts 
relating to the fisheries of England alone have been passed in 1870, 
18738, 1876, 1877, 1879, and Bills on the same subject were brought 
to the House of Commons in 1880 and 1881. Whence comes this 
perpetual need for legislative aid? It accords no doubt with the 
genius of the English people that all legislation should be tentative. 
Our very Constitution has been piled up precedent by precedent, 
each one created with extreme caution as occasion demanded, and 
held to with tenacity when created. But no other subject than the 
fisheries has occupied Parliament from its most ancient days, still 
occupies it, and seems likely to occupy it as long as Parliament shall 
exist. And yet the nature of salmon does not change, the rivers 
still run between the same banks, and fishermen are as greedy, no 
more and no less than were their fathers before them. 

Such an expenditure of legislation seems to show that though these 
fisheries need protection, and have always been considered well 
worthy of it, their requirements have not been understood. If the 
public had known what they wanted, Parliament would have readily 
granted it. Unfortunately, however, the subject has been generally 
regarded as one, interesting indeed, but scarcely within the province 
of the uninitiated to discuss. The public, neglectful or ignorant of 
their own large interests therein, have been misled into thinking it 
a question of rods v. nets, or sport v. business. By many the 
fisheries have been remitted to the care of natural history or fishery 
specialists; by others treated as a prize to be fought over by the 
owners of rivers or their banks. The men best acquainted with 
them have been those whose interests were most affected. The 
wider public claims have been lost sight of, and the narrow local 
policy, too often allowed to prevail, has required in a short time 
recurrence to better principles with fresh legislation to enforce 
them. 

A clear idea, then, of the salmon fisheries and the interests con- 
nected with them may help greatly to a conclusion respecting their 
present requirements, and to try to obtain this I will first endeavour 
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to describe what a river is qua salmon, and to show what the 
interests involved in these fisheries are. 

The upper part of a river is the nursery. In the shallows of the 
upper waters and in the streams flowing into the river the fish are 
mostly bred. The lower part of the fresh waters, where some 
are also bred, chiefly serves as a highway up and down which 
they pass as their nature requires to the salt water below, 
to feed and fatten, and back to the nursery to breed. The 
interests in the rivers may be divided into two, public and 
private, and each of these may again be subdivided—the private 
interest into that of the upper and lower proprietors, according to 
the position they occupy on the river bank; the public into the 
interest of the fishermen on their common law right in the tidal 
waters, and that of the consumer. Of these four interests three are 
inter-opposed. Upon the fresh-water owner, especially the upper, 
falls the care, and to a great extent the cost, of protection during the 
spawning season when the fish are most easily killed ; and to the lower 
or tidal men the principal harvest of the fish that the upper men have 
bred. The interest of the consumer is in accord with that of each of 
the three classes, but their interests directly conflict with one another ; 
each desires to take the greater share of the produce, and as that pro- 
duce is limited, the fish that each takes is a fish lost to the others. 

Their claims, then, are difficult to reconcile, and yet unless they are 
satisfied the fisheries cannot be prosperous. For the well-being of 
the river depends on the good-will and co-operation of all those who 
have a right of fishing it. More especially is necessary the good- 
will of the upper men. That no force of watchers or bailiffs could 
stop winter poaching in the small streams of the hills or moors, 
unless they were aided by the local keepers and the local good-will, 
has been proved again and again in Scotland and Ireland, and still 
more lately in the case of the Wye. And these small streams are 
the most valuable portions of the rivers for breeding purposes. 

There is but one way of solving the question, and that is, in 
legislating upon it, to disregard the conflicting claimants altogether, 
and to keep exclusively in view the welfare of the public interest as 
a consumer. Any endeavour to muke a compromise between the 
three classes of fishermen, upper and lower, must fail unless this 
rule be observed. I contend that all good fishery legislation has 
been based upon it; that by right, by law and by necessity the 
consumer’s interest must be treated as paramount; that unless it be 
so regarded and so treated, the fisheries cannot exist; and that, if so 
treated, the private proprietors and public fishermen, as well as the 
public generally, will greatly profit, whilst to each class will be given 
all that they have a fair claim to demand. . 

The right, however, of Parliament to deal with the fisheries on 
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this principle seems to be nowadays not understood by the public, 
and is contested by some private proprietors. It is not uncommon 
to hear a long and valuable river spoken of as the property of the 
owner of a fishery at the mouth of it; attempts to abolish or to 
regulate injurious modes of fishery are met with cries of confisca- 
tion; it has even been lately stated in print, by a proprietor on the 
Wye, that “the public have nothing to do with the salmon fisheries, 
inasmuch as they are all private property ;”’ and colour has also been 
given to these claims, by holding an official inquiry into the state of 
a river at the expense of the private proprietors. It therefore becomes 
necessary to insist on the public interest in the fisheries, and to refer 
for this purpose to the origin and exercise of that interest. 

In old days, when the right of a man to do what he liked with his 
own was scarcely questioned, salmon were the King’s fish. The 
King dealt freely with his own. Grants were made by the Crown to 
its servants or favourites, and ‘ Several Fisheries’ were thus created 
at the mouths and in the fairway of many rivers. These fisheries, 
worked by means of fish weirs, dams, stells, or garths, without stint 
or restriction, soon made salmon unpleasantly scarce. Over-fishing 
fished the rivers out ; the loss of food, especially of fish food in those 
days of fasting, was serious. Great complaints arose, and by Magna 
Charta it was determined that no more such grants should be made. 
The Crown became a trustee for the public in the matter of the 
salmon fisheries. The right of Parliament to restrain the amount 
and kind of fishing was exercised. The public right to the fisheries 
in the tidal waters outside the limits of the then existing several 
fisheries was asserted, and has from that time to this been unquestioned 
both in England and in Ireland, although in practice, especially in 
Ireland, it has been often grievously encroached upon. In Scotland 
the salmon are still the King’s fish, and the right of any man to fish 
for salmon, even from his own land in inland waters, is successfully 
contested by the Commissioners who administer the Crown property, 
unless he can show a grant, or such user as is by law held to be pre- 
scriptive evidence of such a grant. 

An instance of the exercise of this right on behalf of the Crown, 
showing the paramount nature of the old Crown right, has lately 
come within my experience, and is interesting because, as the Crown 
rights in the salmon fisheries were identical in the three kingdoms, 
this exercise of the Crown right in Scotland illustrates the nature of 
the public right derived from the Crown in England and Ireland. I 
was consulted in 1879—80 as to the construction of a pass over a fall 
impassable to fish, The plan was made, but the Commissioners of 
Woods and Forests refused to grant the right to fish for salmon in 
the rivers and lakes which the construction of the pass would have 
been the means of stocking with salmon, unless a considerable sum 
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were paid for the right of fishing. No user could be established or 
even claimed, for as no salmon had ever passed the fall no grant of 
salmon fishery could be presumed. Difficulties arose as to how pay- 
ment of the sum exacted on behalf of the Crown should be appor- 
tioned among the proprietors of the land above-the fall, and the pass 
has not been made. 

The origin of the right of Parliament to deal with the salmon 
fisheries in the manner that appears to it best for the consumer, 
dates from Magna Charta ; and of the exercise of this right abundant 
examples may be found in the Committees and Commissions which 
have sat and reported, and in the Acts of Parliament which have 
been passed. These Acts have from the earliest times imposed pro- 
hibitions on certain modes of fishing, restrictions upon others, fixing 
close seasons, and in all ways dealing with the fisheries as seemed to 
Parliament most conducive to the public good. 

A salmon river is in very truth a farm—a Highland farm, where 
the sheep descend to the low grounds to feed and carry back to the 
hills the flesh they have put on. It is the interest of the public, 
consumer or fisherman, and of the proprietor, upper or lower, that 
this farm should produce the largest possible amount of fish. To 
attain this result a balance must be struck—for the farm by the 
farmer, for the river by Parliament—between the production and 
capture. In either the hill or river farm, the breeding stock must 
be kept at the full, the surplus stock only brought into market. 

Production is limited by nature in each river by the amount of 
spawning-ground and the number of breeding fish it possesses. 
Capture unlimited by nature must be limited by law, for there is no 
river in the kingdom, owned by more than one proprietor, that could 
and would not be cleared out in a single season if the law did not 
restrict the amount of fishing. Unless restrained, the owner of the 
Several Fishery nearest the sea, or the proprietor in that position of 
both banks, or the two riparian proprietors so placed who, facing 
one another, could agree together, would build a weir across the 
river, close the highway, and catch every fish. Free circulation is 
as necessary to the life of a salmon river as it is to a man, and the 
weir would act as a halter. For a year or two good profits would 
be made, and the supply of food even be increased ; at the end of 
that time the fisheries of that river would be extinct. If no weir were 
erected a similar result, though less rapid and complete, would be 
brought about with the net. 

Salmon legislation, then, has been and must be founded on the 
paramount character of the public interest in salmon as a valuable 
article of food. The highest good for the greatest number might be 
its motto. The object, the production of the greatest number of fish ; 
and the means, the limitation of capture. 
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Limitation must be sufficient. The forms of restriction chosen 
should be those which are most easily enforced and most general in 
incidence. Fair play, too, should be dealt out to the private pro- 
prietors as far as is consistent with the public interest and their 
own. 

But is the present limitation sufficient, as those who profit by the 
present state of things allege? One proof that it is not, is found in 
the continuous request for fresh legislation, and further evidence is 
not wanting. 

The Royal Commission in 1860 found the English salmon fisheries 
in as low a state as was compatible with bare existence. The Act of 
1861, founded on the principles I have been advocating, was passed, 
and the salmon fisheries improved up to a certain point, but are no 
longer improving. The report made by Mr. Walpole this year states 
that the produce of the English salmon fisheries was estimated in 
1863 at £18,000, in 1865 at £30,000, and for some years past at 
£100,000. Now in 1865 the improvement to be expected from the 
Act of 1861 had not, or had scarcely, commenced, for it takes three, 
or more probably four, years to make a salmon. The sum of 
£100,000 is “for some years past,” and is therefore the final outcome 
of the late salmon fishery legislation and preservation. Such anim- 
provement is satisfactory if accepted as a proof that the principles of 
the Act of 1861 are sound, and with extension would produce farther 
improvement, but as a final result it is poor enough. Ireland sends 
to England five times as much besides its home consumption. Scot- 
land sends on an average year double that amount to London alone. 
Nor can we reckon on retaining even this increase of produce. 

Mr. Walpole’s reports show that England and Wales sent to 
Billingsgate Market in 1865, when the benefit of the legislation of 
1861 had not yet been fully felt, only 868 boxes. In the next seven 
years, 1866 to 1872, no less than 14,989 boxes were sent, and in the 
next seven years, 1873 to 1879, only 10,595. Mr. Walpole points 
out that English salmon are in great measure consumed in the 
neighbourhood where they are caught. But the amount sent to 
London may be fairly taken as the surplus left by the neighbour- 
hoods’ consumption, and as it is probable that in abundant years 
more would be consumed at home than in scarce ones, the falling 
off is probably greater than the figures show. In the absence of 
better statistical information, recourse must be had to that which we 
have; and it is so extremely difficult to obtain any accurate statistics 
respecting fisheries, that Mr. Walpole must be congratulated on the 
considerable amount contained in his reports. Such local reports as 
he publishes, and his own comments as well as general outside opinion, 
would lead us to suppose that there is no continuous increase, but 
rather the reverse. What is the cause ? The rods accuse the nets, the 
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nets the rods. Both nets and rods talk of the restrictions imposed on 
themselves, of pollution, of increased population and traffic. The net 
fishermen of the Tay say that the annual close time, and those of the 
Eden that the weekly close time, is too long. The more they kill, 
the more will there be left to kill, that is their opinion, and is the 
opinion loudly expressed of too many fishermen on too many rivers. 
But it is at least as fair an argument that if the increased protection 
afforded by the Act of 1861 and its successors increased the fisheries 
from £30,000 to £100,000, still more protection would increase the 
£100,000 in the same proportion. 

General .assertion and contradictory opinions can scarcely be 
accepted without examination on a point so important as the cause 
of the decrease. And here we are met with one of the great diffi- 
culties that attend this subject. It is so very hard to obtain, not 
only statistical, but any other sort of definite evidence. The men 
to whom the persons charged with any inquiry have to apply are 
those who will be affected by the conclusion arrived at. Their minds 
are biassed by their interests. From the limited local character of 
their experience, they are often ignorant and full of prejudice. The 
net-men will rarely, if ever, give in evidence figures to show the 
amount of their takes, fearing that such information may be used 
against them, either by their landlords as a proof that their rent is 
too low, or by their neighbours, as a proof that they are getting 
more than their share of the fish. On the other hand, the rod-take 
is often exaggerated, for the glory of the achievement of landing a 
salmon is apt to make fish grow unnaturally in size and number 
after they are out of the water. River-bank rumours are proverbial, 
and the takes of ancient as well as modern days must be received 
with caution. The investigations recently held on the state of the 
Wye not only show both the difficulty of obtaining evidence and 
the reticence of those who could supply it, but throw some light on 
the causes of decrease. One inquiry was held by Lord Aberdare at 
the request of the Secretary of State in 1877, and others by the 
inspectors. The upper men proved on all occasions that the fish had 
become scarce in their waters. They attributed this scarcity to the 
increased fishing of the nets below them; but they had no means 
of proving this, except the record of the takes made by those nets. 
The net-men did not directly refute the accusation of the rod-men 
by a reference to their books. Instead of doing so, to use Messrs. 
Walpole and Huxley’s words “the proprietors of the middle-water 
(net) fisheries were particularly reticent on the subject of their 
takes,” and they made their defence by casting blame on every thing 
and body but themselves. After hearing their evidence, Lord Aber- 
dare came to the conclusion that the causes of decrease were 
“numerous and multiform, and in most respects traceable to the 
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altered conditions of the times we live in.” The opinion of Lord 
Aberdare on fishing subjects deserves especial weight with all 
persons interested in them. It would be difficult to value too highly 
the able and continuous assistance that Mr. H. A. Bruce, when 
Under-Secretary of State, gave to those engaged in salmon-fishing 
reform, not only in England, but in the sister kingdoms; and if it had 
been possible for Lord Aberdare to extend his inquiry to other rivers, 
I have no doubt that he would have modified the opinion above 
quoted. 

It is easy for those interested in the continuance of things that be, 
to make a general reference to changes which all know exist, and 
to find in them reasons to account for the mischief all observe. But 
it is dangerous to apply these general references to particular cases. 
The condition of the times we live in is probably less altered in the 
Wye than in many rivers. The Severn and the Tyne were described 
this year in the Times as great sufferers from the same general 
causes. The Severn suffers from obstruction by weirs preventing 
free access to the spawning grounds, rather than pollution. The 
Tyne will shortly be referred to, to prove how a comparatively high 
rate of produce may be obtained in spite of pollution by mines and 
population, of traffic and steam vastly greater than is met with in 
the quiet Wye valley. Newport must contribute tons more dirt, 
and vastly more traffic and disturbance, to the smaller neighbouring 
Usk than Chepstow and Monmouth to the Wye. The population, 
railways, mines, and factories on Usk bank are all greater, area for 
area, than are found on the Wye. Yet the Usk is peaceful, well- 
managed, and prosperous; the Wye a battle-field in a battle-field’s 
barren condition. 

But is there not reason enough for non-improvement without 
seeking for it in circumstances that we find co-existent with good 
progress and fair production elsewhere? For produce there must be 
producers, and it is notorious that the rivers are now so hardly fished 
that hundreds of miles of spawning ground in the English and 
Welsh rivers have not had for many winters a pair of fish upon 
them. The breeding fish, too, must be protected, and they can only 
be protected by the upper men in whose waters they breed. There- 
fore these men must be treated in such a way as to obtain their good- 
will and assistance. How are they treated? In the Appendix to 
Mr. Walpole’s Reports are given the answers of the different boards 
to certain questions. One of these questions is as to the relative 
take by nets and by rods in each district. Categorical answers to 
this inquiry were obtained for the year 1880 from the following 
rivers only, and the return is eloquent :— 
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+ tet Number of Salmon taken 
District. by nets and fixed engines, By rod. 





Ribble. ‘ ‘ : 3,932 


Clwyd and Elw 
Teign . ; 
Severn . , : = 
Avon, Brue, and Parrett. 


Avon and Stour! 
Yorkshire 
Esk. 


Tyne 
Total 


852 
120 
16,000 
200 


738 
2,207 
2,032 

26,482 


39 
120 
10 
15 
0 


(no licence for rods 


taken out.) 
28 
20 
57 
948 








52,563 





1,237 





In these nine districts, then, the men that bred the fish took last year 
1,237 out of a total of 52,563. 

But limitation, I repeat, to be effective must be sufficient, and must 
accord with fair play. How are these requirements met generally, 
as shown by the above returns? How are they met on the Severn ? 
The nets and fixed engines take 16,000 fish, the rods 15. It is 
evident that under the present law, the fish escape upwards during 
the fishing season in such small numbers as to make it scarcely 
worth while to use a rod at all. Not nearly all of these 16,000 fish 
are bred in the Severn, but it is a marvel that under such circum- 
stances the Severn should yield so many fish as it does. That 
marvel is due to the excellence of the natural quality of the river, 
and of the organization of the Severn fishery district, into which the 
long established and admirably conducted Severn fishery association 
at Worcester, with a branch at Shrewsbury, has merged. 

But take the case of the Tyne. Here the nets get 26,482 out of 
the total net catch of 52,563 and the rods 948 out of the total rod catch 
of 1,237. In other words, the river where the rod fisheries are mode- 
rately productive is, length for length, enormously more productive 
than the other eight rivers where the rods get very little. And the 
Tyne case is the stronger because it is one where liberal treatment of 
the upper proprietors has overcome great natural difficulties. The 
Tyne’s condition in 1861 was very bad. At the mouth was New- 
castle with its pollution and traffic. In the upper waters, the South 
Tyne, a full half of the river, was completely poisoned by the mines. 
At Bywell, a short distance above the tideway, a fishing mill dam 
closed the river’s course. The upper proprietors, however, desired 
strongly to bring the Act into operation, and Mr. Wentworth 
Beaumont, the proprietor of the Bywell dam, with mych liberality 
removed it. There are no nets above, and the river became a rod 
river. Notwithstanding the pollution by mines, the traffic and 
pollution of Newcastle, the drainage, the sheep-washing and other 


(1) Plus three hundred supposed to have been taken in the Royalty. 
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altered conditions of the times we live in, the Tyne in 1878 yielded 
48,150 salmon. 

Let us turn to the Usk and the Wye. These two rivers are 
similar in character, and flow into the Bristol Channel. The Usk, 
much smaller than the Wye, has so little netting in the fresh water 
that it may be almost called a rod river. But it must not be sup- 
posed on that account to yield no fish to the nets. The fact is that 
very many of the fish taken in the Severn district are bred in the 
Usk. Salmon only enter the fresh portion of a river with high or 
fiood water. The Severn district comprises a portion of the Bristol 
Channel; that channel forms an estuary common to the Severn, 
Wye, and Usk. The fish waiting for a flood pass in a dry season 
up and down this estuary for days or weeks, and thus the Usk fish 
fall into the Severn district nets. The season for 1879 was a wet 
one. Many fish escaped the nets, for they took their river at once. 
The Usk rods caught 3,550 salmon; the Severn net-takes fell to 
9,855. The fishing season of 1880 wasdry. The Usk rods took, 
principally after the net close season had commenced, 1,267 fish ; 
the take of the Severn nets rose to 16,000. 

It isin this among other ways that rivers are inter-dependent, 
and in this way among others that the public derive so great a 
benefit from the efforts of the private proprietors to preserve for sport. 

Contrast the case of the Wye with that of the Usk. The Wye is 
one of the most valuable rivers, estimated by its producing capabilities, 
in all England. The greatest desire is shown by the private owners 
to preserve it. But their own view of their own interests prevents 
all combination, and the river almost remains a waste. The Wye, 
unfortunately for itself, offers excessive facilities for netting, and 
these facilities are remorselessly taken advantage of. Lord Aberdare 
states in the Report already referred to, that “ netting is practised 
over seventy-one miles of its course, viz. fifty-seven middle, and 
fourteen tidal waters.” The fact needs no comment. The result 
can only be one—decrease in yield, and decrease be it remembered 
from a very poor commencement, and such discontent in the breeding 
districts that the fish are not preserved and the law is openly defied. 

Mr. Walpole and Professor Huxley, in their report to Parliament 
on the riots that occurred last winter, state that “It is obvious from 
the evidence we have received at Rhayader, that the upper proprietors 
can enforce order if they choose to do so ;” and again, “ The striking 
fact with which we are confronted in Radnorshire is, that the 
persons who ought to have been on the side of order were more or 
less in sympathy with disturbance of order.’ Can it be wondered 
at? Before the Act of 1861 salmon-spearing and fishing for salmon 
fry gave, in the scarcity of better sport, some amusement to the men 
living on the upper waters of the Wye. The Act declares spears and fry 
fishing illegal. The clauses containing these provisions excited at first 
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much hostility among the Wye men to the Bill. This opposition 
was in no small part allayed by the promise held out to them of a 
fairer share in the produce they bred. These promises were made 
in good faith by the promoters of the Bill and of fishery reform, 
in the belief that the principles of the Act of 1861 would be extended 
rather than departed from, and a more even distribution of the fish 
insured. This has not been done. The Act has fulfilled the expec- 
tations formed of it, but its essential policy of restraint on over- 
fishing has not been pursued. After numerous inquiries the upper 
proprietors of the Wye remain as badly or perhaps worse supplied 
with fish than they were before 1861, and have also lost their poor 
compensation of spear and fry fishing. 

The case of the Wye is hopeless, as the case of all rivers must be 
hopeless so long as the upper proprietors are unjustly treated. 
Unless those on the Wye are disposed, in Messrs. Walpole and 
Huxley’s words, to “exert the full force of their legal, social, and 
moral authority,” the poaching so long practised on the Upper Wye 
can never be put down. Is that exertion to be expected from men 
who not only have no interest in its result, but are suffering from a 
just sense of ill-usage? To discuss restoring to them their spear 
and fry fishing, as some of them have requested, is idle. It could 
have no effect but to quicken the extermination of the fish. ‘There 
are not fish enough to breed, so let us kill what there are,’’—that is 
the plain meaning of those who ask for the permission. 

Remembering the difficulty of obtaining definite evidence, strong 
proof has I think been given to show that the chief cause of the 
decrease is to be found in the excessive net-fishing—in circumstances, in 
short, over which Parliament has ready control, a control it has con- 
stantly exercised and will have to exercise again if it cares for the 
existence of salmon in British waters. There is, indeed, only one 
course that can be taken with success: the limitations are insuffi- 
cient ; make them sufficient. They are so unfair in their incidence 
that the law cannot be enforced, and its whole object is defeated. 
Make them fair as far as possible. To carry out these objects, act 
as if solely influenced by the interest of the consumer, and, receiving 
all complaints of the private owners with a deaf ear and a heart 
made light by the certainty that they will be the first to profit, firmly 
take such measures as will lead to the production of the largest possible 
amount of fish. 

Of all methods of limitation the most effectual is that of “ prohibi- 
tion.” This antidote to over-fishing should be applied to net-fishing 
in inland water. The fresh water alone is fitted for the rod, and the 
use of nets in it generally, or to the extent to which they are now used, 
allows of a greater capture of fish than the necessities of reproduction 
can justify. The limb destroys the health of the whole body ; cut it off. 
Is not this better than, for the sake of permitting a few men to 
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retain engines whose use has rendered their use almost useless, to 
cause whole rivers to remain unproductive? In fresh waters, then, 
permit the rod, but prohibit the net. 

It will be necessary also to restrict the net in tidal waters, for no 
river could produce fish enough to permit of unrestricted netting, 
even in those waters only. The best method of restricting the 
capture by nets is, first, the prohibition of all fixed engines, as all 
means of taking fish that are not movable are termed. The 
destructive character of fixed engines has always been, and is now, 
almost universally acknowledged, though unfortunately not univer- 
sally enforced. Secondly, by enacting a “close season.” Of close 
seasons there are two kinds, weekly and annual. The extension of 
either is open to objection. A longer weekly close season leaves the 
fishermen out of work, at a great loss to the employers, for a consi- 
derable portion of the week. They must be paid a week’s wages for 
five days’ or perhaps four days’ work. A longer annual close season 
would leave the market unsupplied for a longer period when the fish 
are still in condition; and as an annual close season, to be effective, 
must be general, and accompanied by prohibition of sale, much 
hardship would be inflicted upon the smaller rivers by fixing an 

earlier date of commencement, and on the larger by fixing a later 
date of termination, than those—viz. Sept. 1, Feb. 1—named in the 
Act of 1861. But there is another form as yet never applied to 
salmon that would not be open to these objections, and in other 
respects would be highly advantageous, viz. a nightly close season. 
At the present moment the fisheries are very generally worked night 
and day by double sets of men. The rule adopted in one fishery must be 
followed by those above and below, for they are all fishing one against 
the other. The great outlay in wages thus occasioned must be paid 
for in fish before any profit is made. The effect of a nightly close 
season in the tidal fisheries would be a diminished take, but also a 
diminished expenditure. The diminished take would leave a larger 
breeding stock. The larger breeding stock would yield a larger pro- 
duction, and the fisheries would give a less gross, but a larger, or as 
large, nett return. Let us look at this in detail, or perhaps an 
example will serve more readily the purpose of explanation. 

There is a river in the north of Scotland that has two net fisheries 
‘at its mouth, and is fished above by both net and rod. The yearly 
nett yield of each of the two lower fisheries was until recently on an 
average about £500 a year. Some three or four years ago the lower 
of these fisheries was let by tender to a Perth man at an increased 
rental. He fished as Perth men fish, better or at least as well as 
any net-fishermen in the world. His system was shortly learnt by 
the men above him. Fishing night and day throughout the season 
was adopted, and for two years increased profits were made. The 
third year the fishery failed. Of the lower of the two fisheries I 
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only know generally that that season and the one succeeding 
were bad. The upper could earn no rent in either year. In the 
third it scarcely made its working expenses; and in the fourth, 
not earning the expenses of the night crew, it was discharged. The 
fisheries above, rod and net, were of course almost destroyed. The 
first two years were good and the last bad, because the breeding as well 
as the surplus stock had been killed. On the four years the nett 
profits did not equal the nett profits of the four preceding seasons, 
and now the river is fished out. 

It is not true that there are as good fish in the sea as ever came 
out of it. Under systems sanctioned by this beguiling proverb, 
salmon before 1861 had nearly become extinct in England; oysters 
have since risen to 4d. apiece ; mussels are scarce, lobsters and crabs 
are hard to get. The Dublin Bay haddock of a generation ago is 
rarely to be seen. Herrings have “deserted”’ an inlet for years, and 
soles have become one of the dearest instead of the cheapest of fish. 
Wherever fish from local causes are easily taken, it is simply a matter 
of capture and production. Dealing with it as a question of food, #.c. 
of gross production, the more the fishing is in excess, the less will that 
production be. Regarding it as a question of profit, the larger the 
outlay the less will be the profit, for capture at the rate of 99 per 
cent. on 100 fish will not yield as much as a take of 50 per cent. on 500. 

Apply the restrictions proposed to the typical case just mentioned. 
Under a nightly close season an increased proportion of fish would 
escape the lower nets. Against this loss must be set the saving in 
wages for the night crews. Further, the abolition of netting in the 
upper waters would preserve to the river for breeding purposes the 
fish now captured by those nets, and from the increased breeding 
stock would come increased production. Nor would the loss to the 
tidal fisheries be as great as it seems. The fish run backwards and 
forwards in the tideway waiting a flood, and not a small percentage 
of those whom the nightly close time had spared would be taken on 
the next days. It isin floods only, when the flood is fining, that the fish 
run right through, and in floods also the nets cannot “ work so clean.” 

The inland men, such of them as have nets, would lose them, but 
in most cases their water would become as, or more, valuable for the 
rod alone than it now is for the rod and net. The water of those 
who have no nets now would reap a large and unmixed advantage. 
The increased number of fish reaching their waters would repay them 
for the cost of that preservation it is so essential to the fisheries that 
they should ungrudgingly accord. 

It is well known that salmon almost invariably return from the 
sea to their native rivers, often indeed entering the estuaries, but 
most rarely the fresh waters of other rivers. Out of. the numerous 
experiments made with marked salmon and fry, there are very few, 
if any, well-authenticated instances of a fish that had been marked in 
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one river being taken in the fresh waters of another. Again, in an 
estuary common to two or more rivers, or in the lower part of a river 
common to two or more tributaries, the local fishermen are able to 
pick out the fish of one tributary or branch from those of any other. 
The estuary of Waterford is common to the Suir, Nore, and Barrow. 
The fish of each of these rivers are distinguishable from the fish of 
the others. They are all three taken in the estuary, but the fresh 
waters of each only yield their native-born fish. The Conon is 
joined by the Orrin a mile or two above the tideway, and by the 
Blackwater a few miles higher. Below the lower junction the Orrin 
fish (a fish of very peculiar make and character) are taken; above 
that junction, even in a fine pool immediately above the junction, no 
Orrin fish is ever caught; and so in the Blackwater no Conon fish is 
taken, and the Upper Conon yields only the fish that are bred 
between its own banks. 

This law of return is practically very important, for it affords 
a strong inducement to preservation. But the inducement is in 
fact much stronger than is known. I have no doubt before 
long it will be proved that the law, much more extensive in its 
application than has yet been acknowledged, guides the return 
of the fish not only to the river, but to the branch or part of the 
branch in which they have been bred. Mr. Buckland, in his 
interesting report of last year, speaking of heavy fish spawning in 
“a little stream called the Dowlais brook, which joins the Severn a 
short distance above Bewdley,” goes on to say: “The bed of the 
brook is nearly all rock, and very bad spawning ground; and as 
there is but little gravel and very scant water in the summer, the 
young fish would probably be lost. Nevertheless, the salmon seem 
to like this brook, and over fifty have been counted in half a mile. 
The water bailiff catches these fish and puts them back into the river. 
From the 12th to the 20th December, 1872, he caught and put back 
over forty fish, but these same fish returned in a few hours. A similar 
case to this occurs in the lower waters of the Teme.” The fish 
knew what they liked better than the bailiff, and returned to the 
brook to breed because they were bred there. The young of salmon 
remain one, two, or even sometimes three years in the neighbourhood 
of their native shallows, and it is to these same shallows that I believe 
they, when grown up, themselves return to breed. The proprietor, 
then—and it cannot be too widely known—who protects the spawning 
fish, or kelts, or fry, protects them for his own individual benefit, and, 
if over-fishing be not permitted below, may look for a return to his 
own waters of a fair percentage of the fish he protects and breeds. 

The gain to the consumer to be expected from the increased 
restrictions on netting proposed would of course be very large. It 
has been shown by the cases of the Tyne and the Usk how the 
presence of fish in sufficient numbers to make the rod-fishing worth 
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caring for, confers a beneficial effect on the net-fishing by stimulating 
preservation. The result of a contrary policy may be met with 
almost everywhere. The abuse is greater perhaps in the Wye, with its 
seventy-onemiles of netted water, and the first cry of confiscation would 
probably be loudest from there. But as shown already, Parliament 
has ever exercised the right, not of confiscating fishery property, but 
of regulating or prohibiting the use of certain instruments of 
capture. Parliament took the spears from the upper men of the 
Wye. It may, on the same ground of public expediency, take the 
nets from the middle men. Nor would their loss be great. Their 
take, at present small, is decreasing, and must decrease. With 
the present poor stock of fish in the river, for them to fish for 
salmon with the rod would be waste of time. But with increased 
production, a production relative to that of the Usk—and such a 
production must result from the adoption of the Usk system of protec- 
tion—and with perhaps as much work to make the bottoms of 
their streams and pools rough with stones as has been often given to 
make the pools smooth to the net service, these middle men will before 
long take more fish with their rods than they now get with their nets. 

The fish run through their water now with little rest, because 
there is no rest for them. Salmon are shy, and as long as 
they are hunted they will not lie up. Every wild animal will 
pass quickly over a debatable track, and make for a haven where 
he hopes to be quiet. Nor will a salmon remain long in an even- 
swirling stream that is neither strong enough to tire him or slack 
enough to let him rest without exertion. He chooses his home 
among rocks and big stones that will give him shelter and shade. 
From behind some flood-stained brown mass or grey ledge he loves 
to see the water flashing by and over him, whilst he lies protected 
from the turbulent stream and hateful observation. In such a 
vantage post he is at ease, and takes his rest with his belly fins well 
spread out, as poor Mr. Buckland wrote, “like a prop placed behind 
a cart when going uphill.” The Wye midwater lacks such havens, 
but it is easy tomake them. Give the fish rest from the net, and 
place rocks and boulder stones in the streams or pools to give them 
shelter. Where rocks are wanting, shingle or gravel bound in 
masses with Portland cement will make a conglomerate that will 
serve as well. If this were done, and the changes suggested were 
carried out generally, the 3,550 salmon taken by the rod in a good 
season on the Usk may readily be doubled on the Wye; the 16,000 
captured by the net in the Severn district would meet with a corre- 
sponding enhancement; and it is very certain that the £100,000 worth 
of produce that is now estimated to represent the total annual out- 
come of the English and Welsh salmon fisheries would show such 
increase as would be a subject of public congratulation. 

This paper has grown to such a length that I will only refer to 
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two other matters whose importance makes me very unwilling to pass 
them entirely over. 

It has been said that the rivers are interdependent. The manage- 
ment of the district boards does not appear to recognise this 
sufficiently, though Mr. Walpole’s reports have plainly pointed out 
the injury that may be done to other districts by yielding to the 
desires of one. The annual close season depends for its efficacy 
upon its general enforcement and the closing of all markets. As 
long as sale is legal the market will be supplied. How true this is 
was shown years ago. The Act of 1861 fixed September Ist as the 
commencement of the close season, and prohibited the sale of salmon 
in England after September 3rd. So the poached fish were sent to 
Paris, and a considerable trade at once sprang up. Representations 
were made by the Fisheries’ Preservation Association and the 
inspectors, through our Foreign Minister, Earl Russell, to 
Napoleon III., who closed the Paris market. The Emperor’s 
prohibition was rather suddenly published in November. While 
making an official visit at the time to the Coquet, it was reported to 
me that a number of boxes of salmon had been found buried in the 
river bank. There was no market, and the fish were useless. If 
this was the result with the market open in Paris, how much more 
must it be the case with a market open in our own country! Yet 
changes have been made by by-law postponing the commencement 
of the general close season in no less than fifteen English districts. 
For the supposed good of these districts, and they are the least 
important, a stimulus to poaching is given throughout the kingdom. 
Nor is the change for the real good of the districts for which the 
rule of a general close season has been relaxed. The time of year 
when salmon go out of condition is nearly the same in every river. 
The case of the Cornish rivers appears most to demand relaxation. 
At an inquiry held in the autumn of 1860 on the state of these 
rivers, the fishermen contended that late fishing was necessary and 
expedient in Cornwall. In support of this contention they produced 
in court a female salmon, for the purpose of establishing the excel- 
lence of the condition of their fish at that timeof year. Just taken 
from the sea, it was fresh and bright as a fish in spring, but the 
lobes of spawn were so large that the shape of the belly changed as 
the fish was held up by the head or the tail. By the desire of the 
Commissioners it was opened on the court table, and the fact that 
the size of the ova showed it to be almost ready to spawn, put an end 
for that day to the fishermen’s case. 

Moreover, the condition of the fish cannot be permitted to 
determine the date for the commencement of the close season. In 
one British river or another there are “ fresh fish,”’ that is fish that 
will not spawn till the succeeding winter, to be found in every 
month of the year. On closing the fishing boxes some years ago on 
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the Carra in November, a number of such fish were taken. On the 
Sligo river a similar experiment made in December showed a similar 
result. None of these fish would have spawned for twelve months. 
The first, second, and third elements to be considered in determining 
the length of the annual close season must be the amount of fishing 
that can be conceded without injury to the breeding stock, and 
there is no river, probably not even in Cornwall, where in them or 
the tidal waters adjoining the surplus breed cannot be taken before 
September. But supposing this would not be the case in the Cornish 
rivers, where alone fishing by net is permitted till October Ist, is it 
worth while for a possible slight gain to rivers of such comparatively 
trivial value to injure all the rivers in the kingdom? It is difficult 
to estimate that value accurately, for the Cornish districts send no 
report of amount of fish taken; but their return of license duties 
for salmon gives a sufficient gauge of their importance. The Camel 
district issued licenses for nets last year to the amount of £14, the 
Fowey of £22 10s., out of a total raised in the kingdom of £4,736. 
The last subject demanding mention is the consolidation of the 
Fishery Acts. Mr. Walpole in his able reports has several times 
called attention to this matter. In 1880 he wrote that he “ con- 
ceives there is no higher duty for a person in his position than to 
urge it.” The Bill of last session proposed to carry out this object. 
A further consolidation would greatly help the consolidation of the 
law, and would be of perhaps greater service to the fisheries. This 
is the consolidation of the Fishery Offices. There are separate 
establishments and different officials for each of the three kingdoms. 
One policy and one set of men to carry it out would tend largely to 
efficiency and economy. ‘The present entire separation of the offices 
is new. The late Mr. Pennell and I served at the same time as 
inspectors in England and commissioners in Scotland. When 
ill-health required my retirement from office in 1866 I was serving as 
chairman of the Irish Special Commission, whose work included the 
inspector’s work, as chairman of the English Special Commission, 
and as one of the two English inspectors. There is no such varia- 
tion in the circumstances of the rivers of the three kingdoms as 
requires any difference of treatment. The policy must be the same 
for all. The means employed to carry out that policy should be the 
same, and neither policy nor means can be varied in one kingdom 
without injury to the other two. If it is not expedient to make any 
changes in the present arrangements, advantage might well be taken 
of the retirement of any inspector to appoint one of those in another 
country to the vacant post. In this way an amalgamation of the 
offices might be brought about, and uniformity of management obtained. 
The extended field of inquiry open to the inspectors could not but be 
useful to those who have to teach, and to the public who have to 
learn. Frep Epen. 
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Tue history of interest, which involves that of profit, is connected 
with fundamental changes in human society, and in the ideas and 
feelings on which it rests. It raises, too, economic and social problems 
of no little importance for the future of the civilised world. Once it 
was a question wholly of moral and religious sentiment, at length em- 
bodied in positive law, whether interest were permissible, and, if so, 
what rate should subsist. A generation ago in this country all 
restraint of its rate, together with all other interference on the part 
of society at large, or the State, with pecuniary dealings between 
adult men, seemed definitely abandoned. But on the Continent of 
Europe the legitimacy of interest is vehemently disputed by the 
adherents of Socialism; a feeling against it is growing up in the 
United States, and even in England, although no special question 
about interest has been raised, there are indications of a tendency to 
revert to ancient ideas on kindred subjects. 

The medieval reprobation of interest under the name of usury has 
often been ascribed to the Christian Church, but its origin may be 
traced to a much earlier stage of society. Churchmen and canonists 
doubtless appealed to Christian doctrine, as well as to Aristotle’s 
doctrine that interest is unnatural, because money, unlike corn and 
cattle, is barren and cannot beget money; and since nothing is lost 
by the loan of an unproductive commodity, they argued that the 
lender was in equity entitled to no recompense. But Aristotle him- 
self unconsciously sought to justify a notion inherited from pre- 
historic times, when the members of each community still recognised 
each other as kinsmen, when communism in property existed at least 
in practice, and no one who had more than he needed could refuse to 
share his superfluous wealth with a fellow-tribesman in want. 
Tacitus, who remarks that usury was unknown to the ancient 
Germans, tells also that any one might enter the house of a German 
and ask for what he pleased ; receiving it as a matter of course, and 
placed under no obligation by the gift. Describing in like manner 
the ancient customs of the Eskimo, Dr. Rink says that if any one had 
anything to spare, it was ranked among goods that were possessed in 
common ; and if a man borrowed the boats or weapons of another, he 
was not bound to give the owner any compensation for damage or 
loss. The usages and sentiments of archaic communism survived in 
various forms long after private property even in land had grown up. 
Far down in the Middle Ages, the rich man who closed his hall-door 
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and dined in a private room with his family was a byword for 
extraordinary selfishness and meanness. Many other medieval 
customs and opinions had their original source in prehistoric tribal 
and family ideas, and in the practices of a stage of social evolution 
when each little community deemed itself one in blood and ancestral 
gods, and individual proprietary rights were most imperfectly de- 
veloped. The maxim “Natura non facit saltum ” is true of the social 
as of the physical world. The structure of English medieval society, 
especially on its economic side, had throughout a foundation of which 
the original type must be looked for in archaic kinship. The guild was 
a brotherhood bearing all the marks of deriving its organization and 
fundamental ideas from the ancient joint family. The township or 
village community had been constituted either by actual kinsmen or 
by a body of men organized as such. The typical town was an ex- 
pansion of the township. The nation was an amalgamation of tribes 
whose tribal ideas survived in various forms. On all sides social 
structures, practices and notions existed, descending from a time when 
neighbourhood was scarcely possible without blood relationship or 
formal adoption, unless in the case of the conquered serf. The 
feeling of actual kinship might have disappeared in that of member- 
ship of a local community bound together by ancient customs, 
rights and obligations, but neither townsmen nor countrymen could 
have conceived individuals dwelling in the same place, without bond, 
connection, or reciprocal duties, each pursuing what life and occu- 
pation he thought fit, controlled neither by his neighbours, nor by 
ancient local usage. The theory of medieval prices had grown out of 
the archaic idea that the vendor of a commodity or the labourer for 
hire in a neighbourhood was either a member by descent or adoption 
of the local community, or its servant, and in either case bound to 
conform to its usages, to render to it honest and loyal service, and to 
accept customary or equitable remuneration. And the connection is 
close between the prohibition of interest and the penalties in the 
early statutes against forestalling, engrossing and regrating. The fore- 
staller was regarded as seeking an exorbitant profit not by honest 
work, but simply out of the necessities of a neighbour, who stood in 
the shoes of the ancient kinsman and had inherited, as it were, the 
moral rights of one. A man was held entitled to a fair price, 
determined commonly by custom or authority, for work or produce, 
but not to a profit on buying or storing up things of which his 
fellow-townsmen stood in need. Dr. W. von Ochenkowski, in a recent 
work of merit, Englands Wirthschaftliche Entwickelung im Ausgange 
des Mittelaiters, lays too exclusive a stress on the duty which the 
medieval citizen owed to the State. That duty plays an important 
part in medieval economy, but Dr. von Ochenkowski overlooks the 
nearer duty which the burgher owed to the civic body, and the 
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inhabitant of a township or manor to the little village community 
and its lord. 

The fundamental idea of modern English economy, that every 
man should be free to follow his own pecuniary interest as he thinks 
fit without fraud, does not distinctly emerge until the sixteenth 
century, in which Shakespeare deplored the decline of the loyalty of 
the antique world, “when service sweat for duty not for mead.” 
Yet we may detect in commercial towns an earlier break with 
antiquity in respect of dealings between lenders and borrowers. 
Two opposite practices in relation to the payment of interest 
co-existed in the fourteenth century, one descending from social 
infancy, the other developed in the progress of intercourse between 
mercantile people—among whom moreover the clergy were in no 
great esteem—by experience of the needs of trade. There were 
ordinances of the Mayor of London against usury, but they were 
rarely enforced, and seem to have been chiefly aimed against 
foreigners and the high rate of interest they exacted. The civic 
authorities formally sanctioned in the case of citizens what would 
now be regarded as an enormous rate of interest, and passed accounts 
in which it was charged, as in accordance with “the custom of the 
city.” The city records show that the fortune of a ward was cus- 
tomarily intrusted to his guardian to employ in his own business, 
paying interest at ten per cent. Thus in 1374 the account of a 
mercer was duly presented respecting “ £300 belonging to a minor, 
son of a late citizen, and delivered to the mercer to trade with.” 
The mercer “ charges himself with £300 so received, and with the 
increase by way of profit, four shillings being paid yearly for the 
use of every pound according to the custom of the city, of which he 
asks that he may be allowed two shillings in the pound for his 
trouble, according to the custom of the city.”* The customary rate 
of profit is here computed at twenty per cent., the customary interest 
at ten per cent., or half profit; the rate of profit being ‘double 
interest,’ as Adam Smith says it was in his time, four hundred years 
afterwards. The Act 37 Edward III. c. xi., which puts merchants, 
citizens, and burgesses with a capital of £1000 on the same footing in 
point of expendible income as landowners with £200 a year, proves that 
twenty per cent. was then considered the customary rate of profit in 
the commercial towns of the kingdom. It is observable too that ten 
per cent., the customary rate of interest among the tradespeople of 
Lendon in Edward III.’s reign, is the rate permitted by the Act 
of Henry VIII. in a.p. 1546, which first legalised interest, so that 
it seems to have been still regarded at the latter period not only as 
the traditional rate, but also as moderate and reasonable. 

We must not indeed take the profit and interest customary in 


(1) Riley’s Memorials of London, 378. Compare a fishmonger’s account, ib. 446, 447. 
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commercial towns in the reign of Edward III. as representing rates 
current throughout the country. The profits of agriculture after the 
pestilence in the middle of the fourteenth century, lowered as they 
were by the rise of wages consequent on depopulation, could not 
have borne a rate of interest approaching to ten per cent. on the 
capital engaged in ordinary farming. Outside of the region of town 
trade no regular or customary rate prevailed. Unless among towns- 
people, money in the Middle Ages was usually borrowed not to make 
profit, but because the borrower was in need, and the interest was 
often extortionate. In many cases the penalties on usury prevented 
loans altogether. The amount of accumulation, moreover, in the 
Middle Ages was small, and but little of it took the form of coin, the 
only loanable form of capital, even townspeople commonly investing 
their savings in land, cattle, sheep, plate, household stuff, and 
clothing. The amount of capital that could be put into trade was 
limited in various ways, and save in trade, loans for interest were 
surrounded with danger, discredit, and trouble. Money too, that is 
to say coin, was scarce. The English silver mines had become 
exhausted in the fourteenth century :' the Papal See caused a con- 
stant drain of treasure; foreign war was another source of pecuniary 
loss ; and base money from abroad supplanted the sterling coin of 
the realm. Monasteries and great landowners not unfrequently 
raised loans, but there was so little lending throughout the country, 
that we may confine our attention to the towns. 

Several questions arise with respect to interest and profit in the 
towns. How did so high a rate of interest as ten per cent. come to 
subsist in medieval trade? Why did it continue at the same rate, 
neither fluctuating from time to time, nor declining on the whole, as 
it has done in modern times? How was a customary profit of 
twenty per cent. established? The high rate of interest in the 
Middle Ages has often been ascribed to the insecurity of capital. But 
unless in foreign commerce—which as yet was chiefly in foreign 
hands, and in which there was danger of both piracy and shipwreck, 
and great gains and great losses were made—trade risks were 
less in the Middle Ages than they are now. Trade in general was 
carried on in a small, customary, circumspect way, regulated by 
guilds and civic authority ; demand and prices could generally be 
estimated beforehand ; and there was little or no speculation. The 
rate of commercial interest was not determined by the demand for 
and supply of money ; had it been so, it would have varied from time 
to time instead of remaining steady at ten per cent. Its explanation 
must be sought, first ofall, in the rate of profit. Modern economists 
have for the most part assumed that competition proportions prices to 


(1) See Dr. Georg Schanz’s excellent work, Englische Handelspolitik, Gegen Ende des 
Mittelalters, i. 492-494, 
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cost of production and equalises profits. Medieval economy was 
based on very different principles, yet it brought about a much 
closer approximation of profits to equality, and a much closer corres- 
pondence of prices with outlay, labour, and sacrifice. The medieval 
theory was that the trader owed to the community to which he 
belonged good articles for reasonable and moderate remuneration, 
and should not seek his own “ singular profit; ”’ while he was, on the 
other hand, entitled to such profit and prices as yielded a sufficient 
livelihood to himself and his family—the family forming an im- 
portant unit in the social economy. In Elfric’s Colloquy of the 
Eleventh Century, the Merchant says, “I say that I am useful to the 
King and to ealdormen and to the rich and to all people. I ascend 
my ship with my merchandise and sail over the sealike places, and 
sell my things, and buy things which are not produced in this land.” 
To the question, “ Will you sell your things here as you bought 
them there?” he answers, “I will not, because what would my 
labour benefit me? I will sell them dearer here than I bought 
them there, that I may get some profit to feed me, my wife and 
children.” Anything above a fair profit was regarded, like extor- 
tionate interest, as usurious, because out of proportion to labour and 
cost. Thus the Ordinances of the Plumbers, approved by the Mayor 
and Aldermen of London in the thirtieth year of Edward III., ordain 
‘that every one of the trade shall do his work well and lawfully, 
and that for working a clove of lead for gutters or for roofs of 
houses, he shall take only one halfpenny, and for working a clove 
for furnaces, belfrys and conduit pipes, one penny. Also that noone 
for any singular profit shall engross lead coming to the said city for 
sale, to the damage of the commonalty, but that all persons of the 
said trade, as well poor as rich, shall be partners therein at their 
desire.” There were many ordinances, both royal and municipal, 
in the fourteenth century for the sale of various commodities 
“‘ at reasonable prices.’ The general standard of “ reasonable”? or fair 
price and profit was custom. Where the seasons, as in the case of 
food, or other circumstances made a customary price impossible, the 
local authorities or the central government itself intervened to pre- 
vent sellers from taking advantage of the necessities of buyers. . 
There was abundance of self-secking and greed of lucre, as well as of 
hypocrisy, in the medieval world, but they worked not through compe- 
tition but through combination; towns, guilds, companies, classes, 
grasping at exclusive privileges, monopolies, and gains. Men pur- 
sued their prey, as it were, in troops and packs. What was sought 
was not the gain of individuals as such, but of communities, corpora- 
tions, fraternities, and orders. 

The causes determining medieval profit may then be easily under- 
stood. Its high rate was not the result, as in new countries in 
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modern times, of a great productiveness of labour and capital, aided 
by prolific natural agents. Ina small, and, compared with our own, 
a nearly stationary commercial world—where the number of persons 
engaged in each trade was limited by guild ordinances, or by the 
governing body of the town, where every business was carried on in 
accordance with usage or rule, even the amount of capital or work 
being often restricted, where prices were controlled by custom, 
public opinion, authority, or positive law—the ordinary rate of profit 
might be without difficulty measured, indirectly regulated, and kept 
at ahigh level. Twenty per cent. came accordingly to be the cus- 
tomary rate of profit in the fourteenth century, and seems to have 
continued so long afterwards. Again, the customary rate of interest 
in medieval trade was half profit, or ten per cent., not because the 
competition of lenders and borrowers resulted in such a rate—for 
competition would have produced a fluctuating, not a stable or cus- 
tomary rate—but, it may be reasonably conjectured, on the same 
principle that prevailed in the common European tenure of metayage, 
that the person furnishing the capital should get half of the produce, 
and the person performing the labour the other half. Throughout the 
greater part of Europe down to the sixteenth century, the prevailing 
rate of interest was ten per cent:, and twenty per cent., or double 
interest, appears to have been the customary profit, at least in common 
opinion. 

The statute of Henry VIII.’s reign (87 Henry VIII., a.v. 
1546) which legalised interest at ten per cent., though prohibiting 
higher rates as usurious, opens a new epoch in the history of 
the subject. Interest was now distinguished from usury. The same 
cause that had led the civic authorities of London two centuries 
earlier to sanction trade loans at that rate, now acted on the Legisla- 
ture with respect to all loans. Economic considerations prevailed 
over early moral ideas and later theological dogmas. The extension 
of manufactures and commerce called for an extension of credit, 
and interest was the foundation or raison d’étre of credit. The 
change was connected too with the Reformation, and the decline of 
ecclesiastical authority, while the position and influence of merchants 
and citizens had risen. There was at the same time a general ten- 
dency of legislation towards a relaxation of restraints on the dis- 
position and use of property, of which the Statutes of Fines and of 
Wills are instances ; commercial policy and the dictates of experience 
superseding the notions of both archaic and feudal society respecting 
the inalienability of family property. Theology recovered ground 
for the moment in Edward VI.’s reign, when “a Bill against Usury ” 
in 1552 enacted that the late statute sanctioning interest should be 
“utterly abrogate, void, and repealed.’ But in 1571 an Act of 
Elizabeth, following that of Henry VIII., again legalised interest 
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at ten percent. Thenceforward the Legislature intervened only to 
lower the legal rate, which early in the seventeenth century was 
reduced to eight, afterwards to six, and in the middle of the 
eighteenth century to five per cent. These reductions might appear 
at first sight like attempts to tighten restrictions on dealings between 
lender and borrower, but they simply followed at a distance a fall in 
the market rate, which always averaged below the legal maximum. 
During Elizabeth’s reign, though the Queen herself at her accession 
had borrowed at twelve per cent. on account of the supposed insecu- 
rity of her throne, the market rate sank far below the lawful ten per 
cent. Throughout the seventeenth century the usual rate was five 
per cent. In the eighteenth century the interest on the National 
Debt stood at one time so low as three per cent. The immense loans 
contracted by the Government during the long war with France 
afterwards caused a considerable rise, but the permanent tendency of 
the rate in modern times amid frequent fluctuations, has been to 
decline. In the later Middle Ages it stood, as we have seen, at ten per 
cent., while in the present year, according to the price of the Funds, 
it has kept close to three per cent. What have been the causes of 
this fall? What conditions now govern the rate of interest P How 
are its incessant fluctuations on the one hand, and its decline in the 
long run, on the other hand, in contrast with its stationary rate in 
former times, to be explained? Is a continuous fall to be looked for 
in the future ? 

Many eminent writers before Adam Smith supposed that the fall 
in the rate of interest after the middle of the sixteenth century had 
been caused by the change in the purchasing power of money 
consequent on the influx of silver from America. Money, they 
said, was worth less, and therefore, less was given for the use of it. 
But, as Adam Smith has replied, the change in the purchasing power 
of money affected both interest and principal alike, and could not alter 
the proportion. Yet the writers referred to were not wrong in 
ascribing the reduction of interest mainly to the increase of money, 
though mistaken in their view of its mode of operation. It was 
by augmenting, not the sums of money in the market for 
commodities, but the stocks of money entering the loan market, that 
the new silver lowered interest. The sudden descent in the market 
rate in Elizabeth’s reign, already alluded to, may be traced mainly 
to two causes: the increase of silver in Europe after 1545, when the 
mines of Potosi were discovered, and the new coinage under the 
great queen. In 1523 it had been computed in Parliament that the 
total amount of money in the kingdom did not exceed a million. 
Elizabeth’s mint coined more than five millions. Old men, says 
Harrison, in his description of England in her reign, could 
remember when it was rare for a farmer to have so much as six 
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shillings in hand; whereas, when he wrote, it was common for one 
to have as much as six or seven years’ rent by him, though rents 
had enormously risen. Little of the coin thus accumulated in the 
country was put out at interest, but in London and other commercial 
towns stores of money did not lie idle. 

The steadiness of the medieval rate of commercial interest has 
already been accounted for by the steadiness of the rate of profit on 
the one hand, and the fact that half profit was accounted fair 
interest on the other, in conformity with the principle com- 
monly followed in farm tenures throughout Europe, that the 
person advancing the capital was entitled to half the produce. 
According to Adam Smith, interest in his time bore the same pro- 
portion to profit. ‘Double interest,’ he says, “is in Great Britain 
what the merchants call a good, moderate, reasonable profit; terms 
which I apprehend mean no more than a common and usual profit.” 
Whether this estimate was strictly accurate may be questioned. 
The rate of profit was no longer as certain as it had been under the 
medieval system. Nevertheless the philosopher lived in an age in 
which custom was still “the principal magistrate of man’s life.” 
Trade was carried on in the main by customary methods. In old 
and well-known employments to which he limited the doctrine of the 
equality of profits, the rate may have been tolerably well ascertained 
and uniform ; and the steadiness of profit tended to make interest 
steady. Some of Adam Smith’s fundamental ideas, such as the corre- 
spondence of price with cost of production, the equality of profits, 
and that ordinary profit was double interest, had come down from an 
earlier economic world, many of whose usages and traditions 
survived. He referred phenomena which were really vestiges of 
an old stationary economy, to a new and progressive one slowly 
emerging, under which free competition was about to supersede 
custom, law, and official control, and to transform a standstill and 
uniform world into one of infinite diversity and change, and 
incessant movement. His own observations show that industrial 
and commercial progress was already creating wide divergence of 
prices, profits and interest from old standards. The period was one 
of transition, which at length brought the old economic régime to a 
close, and established one of which production on a large scale, 
speculation, unlimited competition, and ceaseless fluctuations of 
prices, profits and interest are essential features. We are thus 
brought back to the questions, what are the modern conditions 
determining the rate of interest, and whether its continuous decline 
is an inevitable consequence of social progress. These inquiries 
involve topics transcending the province of economics, but even 
those that are strictly within it deeply concern the future of the 
civilised world. 
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Why then is the rate of interest on the best security only three per 
cent. in Great Britain, while it is higher in the United States, and 
even in Holland, formerly the stock example of low interest ? The 
answer which a chapter of Mr. Mill’s Political Economy suggests, 
and which is true so far as it goes; though inadequate, is that the 
desire and the means of accumulation have led in this country to 
the existence of a quantity of capital which its owners are led by the 
preference of other pursuits, or of ease and leisure, above commercial 
business, to lend instead of personally employing; while there is, 
on the other hand, a demand on the part of people engaged in trade for 
loans. The consequent equation of demand and supply results in a 
rate of commercial interest which indirectly governs the price of the 
funds and the income from such investments, trade being the chief 
competitor with Government stock and similar securities for 
loanable capital. In connection with this explanation, it should be 
borne in mind that the increasing accumulation is not the only 
cause that has vastly augmented the supply of loanable capital. The 
greater part of the movable and immovable property accumulated in 
a country, in goods, machines, materials, cattle, buildings, and so 
forth, never directly enters the loan market; and in former times 
such accumulations would not have affected the rate of interest even 
indirectly. But banking and credit have rendered the intervention of 
money no longer necessary to effect loans, unless in a panic. A 
vast quantity of wealth, not itself directly loanable, is practically 
converted by credit into productive capital, of which borrowers get 
the command. The manufacturer and the merchant obtain, through 
the intervention of banks, advances of the fixed or circulating stock 
they stand in need of. In former times they must first have obtained 
a loan of money in sterling coin. Credit, though unfortunately 
called money in city phraseology, is neither money nor capital, but 
it acts as the representative of both in the loan market, and has 
virtually multiplied beyond calculation the supply of loans. Yet 
vastly as it has augmented the supply, it has not tended only to 
lower interest, for it has also vastly augmented the demand. The 
holder of goods can get advances on his stock, and is often a bor- 
rower. The operation and activity of modern credit are moreover 
connected with a system of industrial and commercial enterprise 
which creates a prodigious need of the loan of capital. to carry it 
on. It is impossible accordingly to lay down any general proposition 
respecting the effect of credit on the rate of interest. At one time 
it augments chiefly the demand for loanable capital, and at another 
time the supply. The difficulty is thickened by the close connection 
between the action of credit on capital on the one hand, and on the 
circulation and prices on the other. When credit expands in the loan 
market, it is active also in the market for commodities, and prices 
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rise, giving promise of profit; when it collapses in the former, it 
contracts in the latter, and prices fall, to the discouragement of enter- 
prise. The chief fluctuations of both interest and prices thus find 
their explanation in credit, which is not, like coin, a given quantity, 
but subject to sudden expansion’ and contraction. 

When all this has been said, we are still far from an adequate 
view of the movements of interest. The supply of capital and 
the demand for it determine the shares of lenders and borrowers in 
the revenue derived from its employment in business, but do not 
determine the revenue to be shared. The price of stock and the rate 
of interest on such securities are governed by the competition of invest- 
ments of which trade is the chief; and the terms which trade can offer 
must depend on the expected profit. Ifthe rate of profit anticipated 
in business be twenty per cent. at the least, a much higher rate of 
interest will evidently follow a given state of supply and demand in 
the loan market, than if no higher profit than ten per cent. could be 
looked for. Interest fluctuates from causes independent of the rate 
of profit, and bears no fixed proportion to it; sometimes varying in 
an opposite direction when the immediate need of loans is urgent. 
But only high profit can permanently support high interest, and 
low profit can afford only a low recompense to the lender of capital. 
The rate of profit determines in general both the maximum and the 
minimum of interest ; the maximum must be below it, or the borrower 
would make nothing, and the minimum must not be so low as to 
drive the owners of capital to employ it themselves instead of 
lending it, or to spend it. Thus before we can adequately explain 
the causes governing interest, we must ascertain those determining 
profit. For the like reason we can make no answer to the inquiry 
whether interest tends to rise or to fall in the progress of society, 
until we have learned the tendency of profit in that respect. In 
speaking of profit however it is not meant here that there is in 
modern trade any customary, equal, or average rate, such as is 
talked of in text books. The medieval rate of profit was a customary 
one, and the commercial rate of interest was then a customary one 
likewise. Now profit is uncertain, variable and speculative; never- 
theless interest still bears an essential relation, though not a fixed 
proportion, to it, being higher when and where high profits are 
frequent and probable, than where the returns are commonly small. 
The rate of profit can no longer be described as “ double interest,” 
but unless the returns to capital ordinarily exceeded bare interest, 
and afforded remuneration for its active employment, borrowing in 
business would cease. 

The inquiry whether the rate of profit necessarily declines as the 
world grows older has a double claim to attention, possessing an 
intrinsic importance apart from its relation to the future of interest. 
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Historical and surrounding facts seem at the first view to support 
the doctrines of those economists who regard a tendency of profit to 
a@ minimum as an inevitable consequence of social progress and 
an established economic law. The actual fall of interest from ten to 
three per cent. seems presumptive evidence of a fall of profit on the 
whole hitherto, since interest bears always a relation to profit. And 
though individual traders now sometimes make more than the 
ordinary medieval profit of four shillings in the pound, no one 
supposes that, gains and losses together, profit approaches an average 
of twenty per cent. on all the capital in trade. In Adam Smith’s 
time the market rate of interest was generally below five per cent., 
yet merchants thought double interest good profit. The economic 
world of his day, it is true, resembled the medieval more than the 
modern world in the narrow dimensions of trade, the lack of movement 
and change, and the influence of custom. Yet there were essential 
differences. Prices and profits were not artificially kept to a certain 
standard by guilds, civic authorities, and laws. A natural tendency 
of profit, to decline from age to age could hardly therefore be inferred 
from its lower level in the eighteenth century than in the fourteenth. 
A fortiori no such inference can be drawn from a comparison of 
medieval profit with its rate under the industrial and commercial 
system of our own time. In the Middle Ages each trade was in the 
hands of a limited and organized body ; capital, competition, and 
production were subject to various restrictions; prices were customary, 
or regulated ; the total amount of profit was accordingly small, but 
the rate was high. Under unlimited competition, unrestricted pro- 
duction, and uncontrolled prices, had the state of society permitted 
of such a system, profit would have varied much in individual cases 
and in different employments ; its aggregate amount might have been 
much greater, because the amount of capital would have been s0, 
but the mean rate would in all probability have been considerably 
lower. 

If from historical we turn to surrounding facts, the state of trade 
and agriculture in this country during recent years is regarded by 
many as indicating more than a temporary fall in the profit of 
British capital. The novel feature of reduced assessments to the - 
income-tax, especially under Schedule D, and diminished proceeds of 
the legacy and succession duties, exhibit a retrogression only partially 
accounted for by diminished incomes, expenditure, and savings of 
landlords and farmers. But the most prosperous countries, the 
United States and France for example, have their unprosperous 
periods. The tendency towards more stringent protection abroad is 
not to be regarded without anxiety, yet our trade statistics prove 

that an immense market is still open to our productions, and that 
British energy hitherto has surmounted opposition. A falling off in 
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the foreign demand for British produce, such as is sometimes argued 
from the small proportion of exports, would have the opposite effect 
of diminishing the proportion of imports, by altering the equation 
of international demand to the disadvantage of Great Britain. A 
diminution of exports might result from hostile tariffs, but imports 
would fall off more. A good market abroad for our exports raises 
their value measured in foreign commodities, and swells the amount 
of goods given for them; while a declining demand in foreign 
countries would compel us to give more for our imports; the ratio of 
exports would increase, exporters would sell at ever-increasing 
disadvantage and diminishing profits. Yet even in such an event 
it could not be inferred that the advance of society lowers the 
returns to capital, but only that national ignorance and international 
jealousy may do so in commerce as well as in war. The chief 
unsoundness in the actual state of matters, and the most threatening 
indication for the immediate future, lie in two circumstances inde- 
pendent of foreign countries; namely, that our trade is carried on in 
uncircumspect, over-speculative, and haphazard manner, and that the 
immense fabric of our system of credit rests on so narrow and 
precarious a basis that it might suddenly be overthrown altogether. 
The gradual and spontaneous growth however, with better com- 
munication and commercial information, of a better organization of 
our industrial economy, is not to be despaired of. With respect to 
agriculture, on the other hand, it is not enough to say with Mr. 
Bright that adverse seasons have caused the depression of the profits 
of British farming and the ruin of many farmers. Farming that 
pays only in fine seasons must be a losing business in such a climate 
as ours. It is no mere question of sunshine ; nor will five thousand 
or more miles, at which engineers will smile in spite even of Lord 
Derby, protect the British corn-grower from loss in competition with 
American produce under present conditions. Cereals however play 
a minor and diminishing part in British rural economy, and even as 
regards them, the exhaustion of virgin soil and the increase of 
population may alter the terms at which the Transatlantic grower 
can hereafter sell. On the whole, the present situation forebodes no 
lasting depression of the profits of British capital. 

But the question as to the tendency of profit to fall is not to be 
answered by reference to the particular case of Great Britain, still 
less its state at this moment. It involves a consideration of the 
general causes on which profit depends, and the conditions under which 
they will operate as ages advance and capital accumulates. Adam 
Smith thought that the mere growth of capital necessarily entailed a 
fall of profit. ‘ When,” in his words, “the stocks of many rich 
merchants are turned into the same trade, their mutual competition 
tends to lower profit ; and when there is a like increase of stock in 
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all the different trades carried on in the same society, the same com- 
petition must produce the same effect in them all.” Were this 
reasoning correct, profit must inevitably decline in every prosperous 
country. But there is a flaw in the argument. When in a single 
trade alone the goods for sale increase, the competition of the sellers 
may force them to accept reduced prices and lower profits, because 
the general produce and revenue of the country may not have 
increased in proportion. But when capital and production take 
larger dimensions in all businesses alike, all producers have more to 
exchange, the general revenue is greater, and no class need get less 
for its goods in the market. It might even be that no increase of 
capital or production in any pre-existing employment would follow 
an augmentation of the total amount. A new trade was a rare thing 
in Adam Smith’s days; now scores grow up every year, and new 
trades may both absorb much new capital and create new markets for 
the produce of old trades. If the growth of capital lower profit, it 
must be either by raising wages, or by forcing resort to inferior or 
more costly instruments of production. 

A later theory of a tendency of profits toa minimum, is that an 
increased cost of subsistence follows the advance of population, so 
that, to obtain a sufficient supply of labour when capital is increasing, 
employers must raise wages and submit to a decrease of profit until 
a stationary state is reached at which the further increase of capital 
is arrested. This theory is defective in two opposite ways. On the 
one hand, it omits all but one of the causes tending to a depression 
of profit; on the other, it overlooks both counteracting agencies, 
and the possibility of a change in the fundamental conditions 
determining the movement of population. The soil in the first place 
is not the only natural agent whose productiveness diminishes. 
Mines of all kinds would be exhausted even by a stationary popula- 
tion, whereas the productiveness of agriculture would increase with 
agricultural skill, were the number of consumers to remain 
constant. The cost of land too rises for al) purposes of production, 
and not in agriculture alone. Many employments again besides 
agriculture yield diminishing returns to successive applications of 
capital, because the best places are taken by the first-comers, and those . 
who come later must work in worse situations. The first roads, 
canals, and railways in a country are usually those, as M. LeRoy 
Beaulieu has observed, between the chief centres of population, 
wealth, and business, and traverse the districts where traffic and 
movement are greatest, later lines of communication running 
through poorer and less populous localities. The best sites for 
docks, wharves, warehouses, shops, and other places of business are, 
for the most part, the first occupied. When any new and lucrative 
enterprise is started, or any invention or novel production is 
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introduced, a crowd of competitors follow, and profits fall off. Nor 
is an increased cost of food the only cause tending to raise wages ; 
it is not the cause that has raised them in England during the last 
twenty years. [Facilities for migration, emigration, and combi- 
nation, together with greater intelligence, knowledge, and self- 
respect on the part of the working classes, have produced the rise. 
Yet there is another side to the subject. The rate of profit 
depends on the ratio of the gross returns to the total outgoings; on 
the cost and efficiency of all the instruments of production—not of 
labour alone. Given the entire produce of the capital, labour, and 
natural resources of a country, in order to ascertain how much is 
profit, we should know not only how much falls to the share of 
human labourers, but also how much must be applied to the 
maintenance of fixed and circulating capital, including animals, seed, 
materials, fuel, machinery, buildings; how much too must be paid 
as rent for the use of natural agents; and how much is to be 
deducted in taxation and legal expenses, or what is the cost of pro- 
tection and of the other advantages of government. In a country 
whose natural resources are abundant and prolific, efficiently 
co-operating with capital and labour at small cost, and whose govern- 
ment and legal system are inexpensive, both wages and profit may 
be high. If the soil and climate be favourable, mines of all kinds 
rich and easily worked, the structure of the country lending itself 
to cheap and rapid locomotion, taxes and law costs small, it is plain 
that the return to capital, alike in agriculture, manufactures, and 
commerce, may give a large surplus in profit, although at the same 
time the reward of labour is abundant. And what the bounty of 
nature may effect may be effected by the art of man. Better 
machinery may be applied at once to the factory, the farm, and the 
locomotive : while chemistry cheapens and improves the cultivation 
of the ground, it may do like service in every branch of manufacture. 
Less costly and more efficient means of heating and lighting every 
place of production and business may be discovered. The general 
rate of profit might thus be sustained by the progress of science, 
though population were advancing. No speculation respecting the 
economic future of the civilised world which does not take account 
of the inexhaustible resources of science, and of the progressive 
development of the human faculties for discovery and invention, has 
now much claim to attention. Labour, in the narrow sense, is not as 
political economists as well as “social democrats’ have assumed, the 
sole cause of profit. There might be production and profit without the 
employment of a single human labourer, and profit in that case 
would be greater or less, according to the qualities of the other agents, 
and the manner in which they were used. A company in a new 
colony where hired labour was not to be had, might carry on a great 
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business by the aid of animals, machines, and natural agents; the 
profit depending partly on the cost, partly on the powers of these 
animate and inanimate coadjutors. And the progress of industrial 
art constantly augments the number and efficiency, and diminishes 
the expense, of some of these auxiliaries. The fact that the best 
steam engines still waste the greater part of the fuel, is enough to 
show that the field for economic invention in mechanics is immense. 
Again, if it be true that the first railways are the best situated, and 
bring in the largest returns, it is true also that commerce and 
industrial movement have a constant tendency to spread, and to create 
markets and traffic where there had been stagnation. The tendency 
of many great enterprises, like the Suez Canal, is to become more 
remunerative. Fifty years ago, the farthest-seeing mind could not 
have formed a conception of the profitable occupations that steam 
would provide for fresh accumulations of capital, and steam is 
perhaps a feeble agent compared with some future sources of power. 
The facilities for the migration and emigration of labour may tend 
to raise wages at the expense of profit, but they are connected with 
causes which constantly enlarge the sphere for capital in the applica- 
tion of neglected or imperfectly developed resources, both in old and 
new regions. The overflow of British capital to foreign countries 
has two aspects. Mr. Mill has contemplated it as a sign of the fall 
of profit in old countries, but it may be regarded also as an example 
of the tendency of social progress to find fresh fields of employment 
for their accumulations. Students of Mr. Herbert Spencer’s works 
know moreover that there is reason to question the undiminished fecun- 
dity of the population of the civilised world, which the theory of a 
decline of profit assumes. Civilisation makes constantly greater 
demands on the nervous system, enlarges the brain, and multiplies 
its expenditure of physical power, thereby diminishing the quantity 
expendible on the increase of the race, while at the same time 
raising the standard of wants, and augmenting prudence. One and 
the same cause, the increase of cerebral force and activity, and 
therewith of science, foresight, and adaptation of means to ends, 
tends to add to the industrial productiveness of the people of the 
West, and to slacken the growth of their numbers, although a . 
different future may be before the people of the East. The time 
must indeed come, after countless ages, when the decline of solar 
and terrestrial heat shall arrest the mental advancement of the 
human race, and make the returns to capital and industry dwindle. 
But within economic, as distinguished fromastronomical and geological 
periods, there seems no ground for concluding that in the more 
civilised parts of the globe man must press constantly closer and 
closer on the means of subsistence, and thrift and enterprise 
consequently obtain a decreasing reward. Were population stationary, 

















THE HISTORY AND FUTURE OF INTEREST AND PROFIT. 655 


it may perhaps be argued, the price of labour would rise to 
such a pitch from the accumulation of capital as to leave little 
or no profit. The answer is, that the accumulation would not 
take the form of wages, but of new mechanical and other 
agencies for aiding production, which would benefit the 
labourer as a consumer without raising the cost of his 
services. One remote difficulty indeed raises a formidable, and 
at present insoluble problem, namely, what is to be done for coal 
and iron when the mines become exhausted? Yet the men of a 
former age might have regarded the disappearance of forests, and 
the consequent rise in the cost of wood, with equal embarrassment. 
It is at least certain that the earth contains resources, now undreamt 
of, which science is sure to reveal; or, rather, which the mind of 
man, the real cause of all wealth and profit, is sure to discover. 
Some of the chief sources of modern profit must ultimately fall 
short, but food is not likely to be among the number, because the 
number of human beings can be kept within bounds—as it is already 
in France and among the old American families in the States of New 
England—and substitutes for those which must fail may be in the 
womb of time. No certain conclusion respecting the future of 
profit can be reached, but the theary of its tendency to a minimum 
has no claim to the character of a law of social progress, ignoring, 
as it does, some of the chief results of that progress, and its chief 
cause, the constant improvement of human faculties. Profit may 
uniformly fall from its first high level in new countries like the 
Western States of America, yet may not continuously decline in old 
countries. The rate will probably vary from time to time in the 
future as it has done in the past. 

If profit then be subject to no law of inevitable decline, can 
interest be so? It is almost needless to say that no inference can be 
drawn from its lower level in modern times than in the Middle Ages, 
since the medieval rate of profit was fixed, and interest bore a fixed 
proportion to it. Now profit is indeterminate and fluctuating, 
interest too fluctuates from causes independent of profit, affecting 
the loan market, such as the state of credit, the foreign exchanges, the 
movements of bullion actual or anticipated, the harvests, Government 
and foreign loans, and political events and prospects. The movement 
of interest in trade may consequently be different from, and even 
opposite, for the moment, to its movement in respect of other invest- 
ments. The price of Government stock might be high, and interest 
on such securities falling, while the rate of discount showed that 
men of business were eager for loans, either because credit had been 
shaken, or because a shock to it or a scarcity of money was appre- 
hended, or, on the other hand, because a speculative mania had arisen. 
Or again, people in trade might be slow to accept short loans on 
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very favourable terms, because waiting for a turn in commercial 
affairs, while stable and permanent investments like the funds or 
land mortgages returned a high interest. Yet the main cause 
determining, throughout the whole field open to capital, the general 
tenor of the movement of interest, is the rate of commercial profit. 
Let new channels of trade offer bountiful returns for a series of 
years, and the savings of the country would flow into them, the 
price of Consols would fall, and mortgagors would pay dearly for 
loans. The main reason why the rate of interest has been constantly 
higher in the United States than in England is that the prolific 
natural resources of America have afforded a richer field for the 
employment of capital than was found in this island. The chief 
cause of the rise of interest in Holland is that Dutch capital has found 
in colonial undertakings, American investments, foreign commerce, and 
husbandry at home, more profitable employment than lay open to it 
a century ago. And the stationary state ultimately reached by the 
whole civilised world may possibly be that of a stationary 
population, whose savings are more productively employed than 
those of the present generation, and yield a higher interest. 

We have yet to consider how profit is distributed between 
lenders and borrowers of capital, and what proportion falls to the 
share of the former. Gross profit, according to Mr. Mill, is made up 
of three elements: interest or the reward of simple abstinence, 
insurance or the compensation for risk, and the remuneration 
for superintendence or management. This analysis however errs 
in treating insurance as a constituent of profit. The sum spent in 
insuring the goods of a manufacturer or merchant against fire or 
shipwreck forms part of his outgoings, not of his profit upon them. 
He may spend what he receives both as interest and as recompense for 
management, but what comes to him as insurance should be laid by 
to provide against accident or loss, and is not expendible income. 
It is true, since losses and accidents may be escaped, that men in a 
trade exposed to them who do not insure may get a higher 
profit from the higher prices caused by the risk. They have 
played double or quits and have won. But if all risk in trade, 
and therefore insurance, could be extinguished, the total amount of 
profit would not be diminished, as it would be by the extinction 
of interest, or of the earnings of management. On the contrary, 
were the same amount of insurance required in all trades alike, 
its elimination would be a saving, and a source of additional profit all 
round. The mistaken classification of insurance with the elements of 
profit, instead of with those of cost of production, is connected with 
the common inaccuracy of treating interest as higher in proportion 
to risk. Interest proper is net income, and safely expendible as 
such ; the provision against loss of the principal is not so. As in 
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the case of profit however, particular lenders may be gainers by the 
risk of losses which do not actually befall them, though nothing may be 
gained from it by lenders all round. How far risk attracts or repels 
capital depends indeed partly on national character and the temper of 
the age. But the presumptuous trust in their own good fortune 
which Adam Smith imputes to the greater part of mankind, tends to 
make the losses resulting from risk exceed, on the whole, the 
indemnity. 

Profit then includes two elements only, interest for the mere 
loan of capital, or an equivalent where the capital is the employer’s 
own, and the additional return resulting from its active employment 
in production. This second element is not happily called wages of 
superintendence or earnings of management. Regarding it in that 
light, Mr. Alfred Marshall and some eminent foreign economists 
consider it simply as a species of wages, determined by the same 
causes that govern the recompense of skilled labour in general, such 
as the rarity of the faculties and acquisitions required, and the amount 
of toil undergone. Were there no other constituent than this, in 
addition to interest, in gross profit, interest would absorb a greater 
share of profit than it does, and therefore be higher than it actually 
is. The surplus above interest arising from the active employment 
of capital is in proportion, not to the difficulty and trouble of manage- 
ment, but to the amount of the capital. If two companies, one 
employing twice as much capital as the other, can make a good profit 
by selling at a particular time or place, the gain of each will be in 
proportion to the business done and the amount of the sales ; and one 
will make twice as much as the other, although the skill and exertion 
required to conduct the operations in the two cases may be the same. 
There may be a manager of each company who gets a fixed salary, 
and this doubtless is wages ; but the profit on the transaction will be 
so much per cent. on each company’s capital, and may far exceed the 
manager’s pay. The shares of interest on the one hand, and of the 
return for the employment of the capital on the other hand, are 
determined by the supply of and demand for it in the loan market. The 
proportions will vary in different countries and ages, according, in a 
great measure, to the attraction or repulsion that active trade has for 
the owners of capital. The rate of interest in short is determined by 
no invariable rule ; but like that of profit, seems subject to no law of 
inevitable decline, at least until great astronomical and geological 
changes supervene, and the whole solar system begins to approach the 
end of its career. 

So far the future of interest and profit has been considered with 
reference to economic conditions alone. But is it certain that 
economic conditions exclusively will henceforth control them? The 
policy of society in reference to both has been determined by various 
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conceptions. Archaic notions and feelings founded on kinship, Greek 
philosophy, Roman law, Christianity, Catholic theology, commercial 
ideas, the modern regard for individual liberty, political economy, 
have all played a part in their history. Other sources and modes of 
thought have yet to be reckoned with—democracy, the views of the 
working classes, German and French Socialism, the subtler shapes 
of Socialism which ostensibly seek only to enlarge the intervention 
of the State in the economical sphere, and new conceptions of moral 
and social duty. The authority of the economic theory hitherto 
dominant with respect to individualism, competition, and non- 
interference, is visibly shaken even in England. The notion that all 
capital should belong to the State for the benefit of the working 
classes has many strenuous adherents in Germany and France, not- 
withstanding the wide distribution of property in those countries, 
but for which it would have already overcome all opposition. The 
favour with which Mr. Henry George’s Progress and Poverty has 
been received in the United States makes a curious revelation of the 
tendencies of educated thought in a country where individual energy 
has worked under the most propitious conditions. Mr. George 
indeed proposes to confiscate land rent only without compensation, 
but rent in a vast number of cases is virtually a form of interest, 
being the return to an investment by purchase or outlay. Protection, 
again, is a revival of the medieval regulation by law or authority of 
trade, prices, and profit; and the policy of most civilised countries 
is protective. In England, a generation ago, when at length Ben- 
tham’s Defence of Usury had led to the abolition of a legal limit to 
interest, much more seemed to be swept away. The change appa- 
rently formed part of a wider and deeper change in social opinion 
and legislative policy, and belonged to a general movement of 
thought, emancipating human conduct from a multitude of ancient 
restraints in the name of morality or religion. Yet, little as people 
are dreaming of it at present, there are indications of a tendency on 
the part of English society to slide back to the medieval system of 
regulating contracts, bargains, pecuniary dealings, and prices by 
authority. Fair wages, fair profits, and fair rents are now objects 
more or less distinctly conceived by many who, ten years ago, 
regarded buying in the cheapest and selling in the dearest market as 
the sole rule in all questions of contract. Noone perhaps in England 
at this moment thinks of controlling interest, yet propositions are 
now often put forward respecting wages and profit involving the 
regulation of both, and indirectly therefore of interest, which follows 
the movement of profit. Ten years ago no English statesman would 
have listened to a proposal to regulate rent in any part of the United 
Kingdom by statute or judicial decision. Yet the principle of the 
Act by which judicial rents are now introduced into Ireland is no 
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other than that of the medieval law against usury, that the owner of 
property should not be permitted to take advantage of his neighbour’s 
necessity, to extort a high price for the loan of it. The establish- 
ment of rings and corners, and of bulling and bearing in English 
trade, might considerably alter public opinion with regard to the 
medieval laws against forestalling and engrossing. Democratic 
legislation will assuredly intervene in directions not in accordance 
with the doctrines that have commended themselves hitherto to the 
minds of great capitalists or landowners. Ideas of moral and social 
obligations too seem likely to play a greater part in the commercial 
sphere than they have ever done since Adam Smith based a complete 
economic code on the desire of every man to better his own condition, 
and some of these ideas may make light of that code. 

The misfortune is that great general principles, like that of the 
freedom of contract, are now abandoned in a moment to promote a 
particular measure, perhaps expedient or necessary in itself and 
defensible on special grounds, like the Irish Land Act. Medieval 
economy has been ignorantly decried ; there was much in it that 
was good in design and suited to the time; yet let us not ignorantly 
go back to it from a notion that we are following new and advanced 
guides. Let us look steadily before us, and if we are to revert to an 
ancient system which tolerated no individual liberty in production 
or exchange, let us at least do so advisedly and deliberately, not 
sliding back into it unconsciously. 


T. E. Cuirre L&s.ie. 
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THE great event of the month has been the sudden and remark- 
able extension of the policy of repression in Ireland. The Coercion 
Act gave a legal sanction to the exercise of arbitrary arrest. 
That sanction, however, was strictly limited to cases in which 
the Government reasonably suspected ‘individuals of certain 
specified descriptions of offence,” seven in number. Until the 12th 
of October Ministers interpreted the Coercion Act in its natural sense. 
They denied that they had any more right under the Act to arrest 
any man in Ireland who did not commit one of the specified offences 
than they had to arrest the Lord Mayor. The popular conception of 
the Coercion Act, that it gave the Government carte blanche to lock 
up every man whose conduct was mischievous and gave them trouble, 
was not more inconsistent with the clauses passed by Parliament than 
it was with the Ministerial conception of its meaning prior to the 
12th. On that date everything was changed, and the Government 
decided to adopt and execute in Ireland an entirely new set of legal 
and constitutional prerogatives. Instead of arresting those whom they 
suspected of committing offences specified in the Act, they decided to 
arrest all those whose language or writings seemed to them likely to 
incite others to commit such offences. They began by arresting 
Mr. Parnell. They followed it up by arresting Mr. Sexton, Mr. 
Dillon, and a host of other leaders of the Land League. Arrests 
continue, and before the meeting of Parliament almost all the active 
members of the Irish party will be under lock and key. Such is the 


latest development of the long-continued failure of the English 
government of Ireland. 


The accepted plea for arresting Mr. Parnell is that he was preventing 
the Land Act from having a fair trial. That Mr. Parnell personally 
would like to burke the Land Act is probable enough. His object is 
to make Ireland too hot for us, and anything which tends to satisfy 
the Irish people and reconcile them to English rule removes to 
that extent the ground on which he stands. But although that may 
be Mr. Parnell’s object, it is one which he dares not prosecute 
openly, and in pursuing it he has been obliged to resort to tactics 
which exposed him to a probability of disastrous defeat. His position 
was one of extreme difficulty. Confronted by a measure of agrarian 
reform which, in the opinion of Mr. Dillon, conferred such “ immense 
benefits’ upon the Irish people that, “if the League attempted to 
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prevent the people trying the Act, it would be found impossible,” 
Mr. Parnell was compelled to sanction an experiment, the result of 
which, Mr. Dillon predicted, would, in a few months, take all the 
power out of the League and render it difficult, if not impossible, to 
carry on its revolutionary policy. The purse-bearers of the League 
in the United States were emphatic in demanding that the Land Act 
should not be tried. Telegram after telegram was flashed across the 
Atlantic, ‘‘ Accept the Act, and we cut off subscriptions. Reject it, 
and wedouble them.” Like many other leaders, Mr. Parnell tried to 
guide the movement which he could not arrest. Instead of commit- 
ting himself to a policy of uncompromising antagonism to the Act, 
he decided upon another course, the choice of which displayed his 
customary adroitness. At the great representative Convention of the 
Land League, held in the Rotunda on the 5th of September, the new 
policy was explained and defined. Mr. Parnell claimed—he quite 
justly claimed—for the League all the good that was in the Land Act, 
and proclaimed that, instead of “boycotting” its own offspring, 
the League would devote its resources to testing the Act with the 
view of extracting from it all the benefits which it contained. 
At the same time he developed with much ingenuity a revolutionary 
theory—based upon the Land Act’s recognition of the principle that 
no rent should be raised on the improvements of a tenant, and on 
a peculiar version of “the unearned increment ’—that the only 
fair rent for land was the original value of the land before the 
original tenant first began to improve it. The value of Irish soil as 
it was left by the Flood, Mr. Parnell appraised at half-a-crown an 
acre. If it is more valuable now, it is due to the labour of successive 
generations of tenants, and the “increased increment’”’ of value 
arising from the increased wealth of the country to which the land- 
lords for the most part contributed nothing. The rental of Ireland, 
now estimated at seventeen millions, ought, Mr. Parnell maintained, 
to be reduced to its Flood value of two or three millions. This pre- 
posterous standard of “Fair rent’’ was inculcated at all the Land 
League meetings, and farmers were exhorted not to apply to the 
Land Court until they saw how far the Commissioners’ conception of 
a fair rent approximated to the Parnellian estimate of the current 
rental in the days of Shem, Ham, and Japhet. While diligently 
accustoming the Irish mind to this ideal, Mr. Parnell proposed, and 
the Convention approved, that test cases should be selected all over 
Treland, which the League would submit to the Court (no ‘ American 
money” being appropriated for that purpose), and until the decision 
of the Court had been given, the farmers were exhorted to pay no 
rent and to refrain from going into Court. As soon as ever the Con- 
vention was over, Mr. Parnell, fearful lest the decision to try the 
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Act should alienate the sympathy—and the subscriptions—of the 
Trish in America, telegraphed to the Irish World that it had been 
determined to test the Act, in order to convince the farmers that it 
was useless. This ingenious excuse illustrates the difficulties of 
Mr. Parnell’s position, and the devices to which he was driven to 
keep his following together. 

The selection of test cases was begun. Mr. Healy, Mr. Parnell’s 
right-hand man, published a popular digest of the Land Act, explain- 
ing how the tenants could best make use of its provisions. The 
Catholic Bishops, in conclave assembled, eulogised the Act, thanked 
its authors, and urged their flocks to avail themselves of it to the 
utmost. The Commissioners issued a brief but simple summary of 
the salient features of the Act, and distributed it through the post- 
office in every nook and corner of Ireland. Long before the first 
sitting of the Court, which was fixed for the 21st of October, it was 
evident that the Commissioners would have more than enough to do. 
Ulster was going into the Court without waiting for test cases. Nor 
did Ulster stand alone. In the west the decision to apply to the 
Court was general. No fewer than six hundred farmers in a single 
district had instructed a solicitor to bring their cases before the 
Court. In the west, the Special Commissioner of the Tablet reported 
a universal willingness to invoke the intervention of the Land Act, 
and to accept it asa settlement of a prolonged and exhausting crisis. 
The test cases of the Land League mounted up to four hundred and 
fifty ; but even without one of these there was not only enough but 
even too much work cut out for the Land Court. 

Considerable disorder continued to disturb many of the districts 
where the landlords were evicting tenants who refused to pay their 
rent, but the outrages were not of a very appalling character, and 
they were provided for by the Coercion Act. A Government armed 
at its own request with the absolute right of imprisoning on suspicion 
every perpetrator of outrages, and commanding the services of fifty 
or sixty thousand well-armed men, might safely be left to deal with 
the only too familiar manifestations of agrarian discontent. The 
Land League exercised great authority. It had secured the passing 
of the Land Act. It promised to extract for tenants all the advan- 
tages of that measure, and it held out a prospect of amending it in 
the future if it were found faulty. The Peasants’ Union of Ireland, 
strong in number and cohesion of members, abused its new-found 
power, and frequently prostituted to private ends the authority which 
should have been employed for the general weal. The Coercion 
Act which was to have destroyed it had consolidated its power, and 
by taking up the demand for the release of the suspects the League 
was able still further to strengthen its hold upon the Irish people. 
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But among all the outrages for which it is held responsible, but 
which in reality were often committed against its orders, there does 
not appear to have been one attributed to a desire on the part of its 
executive to keep the tenants out of the Land Court. The English 
mind, however, chafed against the disorder which prevailed in Ire- 
land. The popular impatience was not lessened by the triumphal 
receptions accorded to Mr. Parnell in the south of Ireland, and each 
day’s budget of reports of violence and outrage swelled the rising 
tide of passion and disquiet. All this while the law-abiding, property- 
respecting members of the Irish nation made no protest against the 
semi-socialistic doctrine preached everywhere by Mr. Parnell, and 
took no energetic measures to combat on the platform or in the press 
the theories of the Leaguers. Like the lazy bulldogs of Bombay, 
which are carried up and down stairs by native servants until they 
lose all.power of mounting the steps themselves, the party of order in 
Ireland lay supine, wondering how long the Government was going 
to stand this kind of thing, but lifting neither tongue nor pen in 
favour of honesty, patience, and observance of the law. The Emer- 
gency Committee and the Property Defence Association did good 
work, but the moderate Home Rulers, the Liberals and the Con- 
servatives of Ireland, all the respectable classes in short, did nothing, 
or next to nothing, to combat the terrorism of the League, or to dis- 
suade the people from giving ear to the promises of Mr. Parnell, by 
demonstrating their absurdity or by exposing the injustice which 
they would involve. 

The Government continued steadily in its selected path, ad- 
ministering the Coercion Act in the old lines, and releasing from time 
to time suspects in whose districts outrages had ceased. Father 
Sheehy, one of the most violent of the sacerdotal firebrands of Ireland, 
who had been imprisoned at Kilmainham for inciting to intimida- 
tion, was released at the end of September. Boycotting continued, 
but no attempt was made to deal with it as picketting is dealt with 
in this country, and the violent attacks of tumultuous mobs on the 
soldiery and the police were not repelled as they might have been 
with “buckshot and bayonets.” Evictions were steadily persisted 
in for the non-payment of rent, and although the country was some- 
what disturbed, the Land Act had not come into operation, and the 
means at the disposal of the Government were ample for keeping the 
peace. 

Mr. Gladstone visited Leeds in the second week in October to 
return thanks for his unsolicited return at the General Election, and 
the third of his six speeches he devoted entirely toIreland. The speech 
was one which, with the exception of its concluding portions, might 
have been well delivered in Ireland by an Irish patriot. It exposed 
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the sinister counsels of Mr. Parnell, it contrasted his devious course 
with the career of O’Connell, and it appealed to the ‘“ wealthier 
portion of Irish society ” to throw off “ the sluggishness and incapa- 
bility ” which unfortunately have become its traditional character- 
istics. Mr. Gladstone expressed his conviction that the Irish nation 
desired to take free and real advantage of the Land Act, and 
denounced as cowards those who despaired of Ireland. But Mr. 
Parnell had said that any man who paid his rent till the test cases 
were decided, showing how much rent he ought to pay, was a fool, 
and to be called a fool by the President of the Land League was a 
dangerous thing, which “ must afford the greatest temptation to mis- 
deeds.” The Government were determined that “no force, no fear 
of force, and no fear of ruin through force,” should prevent the Irish 
people from having the full and free benefit of the Land Act. If, 
therefore, when they had some short further experience, it should 
appear that there was still to be fought the final conflict in Ireland 
between law on the one side and sheer lawlessness upon the other— 
if the law, purged from defect and any taint of injustice, was 
still to be violated, and the first condition of political society 
to remain unfulfilled, then Mr. Gladstone said to them, without 
without hesitation, that the resources of civilisation were not yet 
exhausted. ‘I shall recognise in full when facts are ripe—and 
their ripeness is approaching—the duty and the responsibility of 
the Government.” Few ventured to anticipate that the period of 
grace would be so short. Lord Salisbury, with his customary 
felicity of refined sarcasm, displayed his patriotic devotion to the 
supreme interests of the commonwealth three days later, at 
Newcastle-on-Tyne, by suggesting that Mr. Gladstone was to Mr. 
Parnell as Catiline was to Cethegus—Cethegus, by the way, was the 
assassin sent by Catiline to murder Cicero—and expressed his belief 
that the “new resources of civilisation,” foreshadowed by Mr. Glad- 
stone, were ‘‘a new and eloquent sermon from the lips of the Prime 
Minister.” That was on Tuesday, the day before Mr. Parnell had 
replied to Mr. Gladstone at Wexford in a speech which was full of 
angry taunts and bitter words, and with the contentions of the Irish 
agitator Lord Salisbury seemed much more to accord than with the 
speech of the Prime Minister of the Crown. 

On Wednesday, the 12th October, the Cabinet met. It sat for four 
hours. When it broke up one of those decisions had been taken which 
affect the destinies of empires. The next day the Prime Minister 
announced at the Guildhall the arrest of Mr. Parnell, amid the “ tre- 
mendous cheering ” of a crowd which, five years before, had cheered 
as vociferously and for the same reason Lord Beaconsfield’s deification 
of British interests. He proclaimed it to be “ the first step towards 
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the vindication of law and order, of the rights of property, of the 
freedom of the land, and of the first elements of political life and 
civilisation.” 


The arrest of Mr. Parnell was welcomed with exultation in Germany 
and Russia. The press of Berlin and St. Petersburg noted with 
grim satisfaction that a Liberal Government had been constrained 
to resort to the ‘‘ mesures de rigueur” which form the most familiar 
weapons of European despotisms. In the United States, the press at 
first approved and then bitterly condemned. In France, the action 
of the Government was approved by the more moderate Republicans, 
and vehemently censured by the extremes of both wings. The 
Ultramontane and the Intransigeant agreed in denouncing the latest 
development of English government in a Catholic country seething 
with agrarian discontent. M. Clemenceau’s organ, in condemning 
the arrest, remarked that the English Government, now fairly started 
on the arbitrary road, would find it difficult to arrest its march. 

Events promptly supplied a confirmation of the French Radical’s 
foreboding. Mr. Parnell, who was speedily joined at Kilmainham 
by Mr. Dillon and Mr. Sexton, decided upon replying to the Govern- 
ment by ordering a general strike against rent. The manifesto—a 
remarkable document in its way—in which this new departure was 
set forth, declared that the Government, baffled by the law-abiding 
self-command of the League, and unable to declare the Land League 
an illegal association, had resolved to destroy the whole machinery 
of the Central League in order to render an experimental trial of 
the Act impossible. Under these circumstances, “The Executive, 
forced to abandon the policy of testing the Land Act, feels bound 
to advise the tenant-farmers of Ireland from this time forth to pay 
no rents under any circumstances to their landlords, until the Govern- 
ment relinquishes the existing system of terrorism and restores the 

‘constitutional rights of the people.” This course was described as 
lawful and constitutional, and what was more to the point, it was 
declared that “against the passive resistance of an entire population 
military power has no weapons.” They can no more coerce a whole 
nation than they can “imprison them.” ‘ Pay no rents,” continued 
the manifesto, “under any pretext,” for thereby would the Govern- 
ment learn how “ powerless armed force is against the will of a united, 
determined, and self-reliant people.” Copies of this manifesto were 
dispatched to each of the two thousand branches of the Land League, 
accompanied by this placard :— 


‘‘No Rent.—By order of the Executive. Signed, Charles 8. Parnell, Pre- 
sident, Kilmainham Gaol; A. J. Kettle, hon. secretary, Kilmainham Gaol ; 
Michael Davitt, hon. secretary, Portland Prison; Thomas Brennan, hon. secre- 
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tary, Kilmainham Gaol; John Dillon, head organizer, Kilmainham Gaol ; 


Thomas Sexton, head organizer, Kilmainham Gaol; Patrick Egan, treasurer, 
Paris.” 


The Rev. Mr. Cantwell, who presided at the meeting of the 
League at which it was resolved to post this placard, alluded signi- 
ficantly to the share which the priesthood were expected to take in 
heading the resistance of the peasants to the payment of rent. 
Archbishop Croke, however, who had hitherto been one of the most 
thoroughgoing Land Leaguers of the episcopate, showed no disposi- 
tion to allow such a movement to rely upon the support of the 
Church. In a manifesto which created a good deal of surprise on 
both sides, he declared that he had been filled with “ absolute dismay” 
by the resolution to pay no rent, and he there and then dissociated 
himself publicly and formally from all future participation in the 
proceedings of the Land League. 

The executive of the Land League had declared in their manifesto 
that they had hitherto rendered it impossible for the Government to 
dissolve the League as an illegal association, by the scrupulous care 
with which they had kept themselves within the four corners of the 
law. Whether they intended it or not, the immediate result of this 
declaration in favour of No Rent was to give the Government an 
opportunity of which it was not slow to avail itself. A proclamation 
was launched from the Castle on the 20th inst. declaring that the 
Land League was “an unlawful and criminal association,’ and that 
‘all meetings and assemblies to carry out or promote its designs or 
principles are alike unlawful and criminal, and will be prevented, 
and if necessary, dispersed by force.” The following is the preamble 
explaining and justifying this exercise of authority :— 

“Whereas an association styling itself ‘The Irish National Land 
League’ has existed for some time past, assuming to interfere with 
the Queen’s subjects in the free exercise of their lawful rights, and 
especially to control the relations of landlords and tenants in Ireland, 
and whereas the designs of the said association have been sought to 
be effected by an organized system of intimidation, attempting to 
obstruct the service of process and execution of the Queen’s writs, 
and seeking to deter the Queen’s subjects from fulfilling their con- 
tracts and following their lawful callings and occupations ; and 
whereas the said association has now avowed its purpose to be to 
prevent payment of all rent, to effect the subversion of the law as 
administered in the Queen’s name in Ireland.” 

Not quite a fortnight before the appearance of the proclamation, 
the Prime Minister had referred to the Land League at Leeds. 
He then said, “Ido not like to speak to you, and shall not speak 
to you of the Land League as embodying principles hostile to 
order and peace in Ireland, because dangerous as that association 
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has brought itself to be, yet I am convinced that it has many 
members, and perhaps many local branches, who have no views but 
the attainment of lawful and reasonable objects.” The transition 
was sudden and violent, and it is significant of the change produced 
by the new departure of the Government. To dissolve a public 
association by administrative decree is unparalleled even in 
Ireland. The Catholic Association was dissolved by Act of Parlia- 
ment. The League has been suppressed by an edict from the 
Castle. On the whole it is better that the arbitrary measure 
should not be cloaked by any disguise of popular government. 
Ireland is not governed on popular principles, and nothing but harm 
is done by maintaining a sham constitutionalism as a salve to the 
English conscience. If we must govern Ireland in this way, it is 
better that the work should be done by proclamations from the 
Castle than by Acts of Parliament passed by an assembly in which 
the voice of the Irish people is heard only to be stifled by the over- 
whelming majority of a hostile race. 

In saying this, we do not mean that the measures which the 
Government have felt themselves called upon to take may not have 
been justified by the exigencies of the situation. What needs to be 
impressed upon the English people is the true character of a situation 
which could only be dealt with in this way. It is our duty as a 
nation to face the position in which we stand to Ireland ; how odious 
it is, how incompatible with our pretensions to be an example to the 
world of constitutional freedom and political success. For the moment 
it is the business of a Government to preserve a kind of order, and to 
insist on respect for law. If they had persuaded themselves that 
there was about to be a widespread refusal to pay rent (the rents due 
at Michaelmas), then two courses were open to them. One was to 
use the troops and to fire on the crowds who offered resistance. The 
other was to suppress the organization which was supposed to be at 
the back of the movement. Which course was the less likely to leave 
a lasting resentment behind it? The opinion of the Government 
was that the arbitrary imprisonment of the leaders, and the suppres- 
sion of the League, though certain to leave a bitter taste behind it, 
would still be less likely to leave passionate memories of this kind 
than the shedding of blood. If these were the alternatives, the 
policy of the Government was prudent and defensible. 


Towards the end of the month the German elections will show 
how far Prince Bismarck has succeeded in his endeavours to outbid 
the Socialists in their appeals to the sympathies of the masses. In 
France M. Gambetta has already had an interview with the President, 
with a view to his acceptance of office ; but Parliament will not meet 
till the 28th, and M. Gambetta naturally entertains the strongest 
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objections to take over the damnosa hereditas of M. Ferry in Africa 
and elsewhere, before the riewly elected Chamber has pronounced its 
opinion upon the demerits of the Ministerial policy. In Tunis the 
French have occupied the capital, and have begun their march on 
Kairwan. A two months’ campaign, say the optimists of Paris, will 
bring the war to a close; but their anticipations have been so 
uniformly disappointed, that no surprise need be expected if Christ- 
mas should find the Arabs still in the field. In Italy the Pope is 
still creating some uneasiness by threatening to leave the Vatican. 
He professes to feel unsafe in his splendid prison, and there is some 
talk of his flight to Salzburg. Malta also has been mentioned, but 
Austria would probably be preferred to British territory. It is 
doubtful how far the rumours, which come from Rome, are to be 
trusted. The removal of the Holy See from the Eternal City is too 
serious a step to be lightly undertaken, and Rome is likely to remain 
for some time to come the ecclesiastical centre of Christendom. 


The chief European event of the month is the death of Baron 
Haymerle, the Foreign Minister of Austro-Hungary, which occurred 
quite unexpectediy on the 10th inst. Baron Haymerle, like his 
predecessor, Count Andrassy, was condemned to death for his parti- 
cipation in the revolutionary movement of 1841. He lived to be 
the chief man in the Empire-Kingdom, after the Emperor-King. 


Baron Haymerle rose rapidly to the highest dignity in the Austrian 
service. But his talents were by no means brilliant, and his term 
of office has not been distinguished by any remarkable display 
of statesmanship. Its chief characteristic was the submissive 
resignation with which the Foreign Minister of Austro-Hungary 
played second fiddle to Prince Bismarck; and second fiddlers in 
the European orchestra are forgotten almost as soon as they quit 
the theatre. The choice of his successor is a somewhat difficult 
matter. The balance of forces within the dual realm is so 
delicately adjusted that a mistake in selecting a Minister-President 
might produce a general upset. ‘The difficulty is, however, less 
than it seems. The Hapsburgs are their own Foreign Ministers. 
The Haymerles, and even the Andrassys, are little better than the 
agents of their sovereign’s will; and it is not to be expected even if 
Count Beust were to return to office, that he would effect anything 
more than a modification in detail of the Hapsburg policy. 

A very brisk discussion has been going on during the month as to 
what that policy really is. The discussion was opened by a well- 
known. correspondent of the Times, who propounded the theory, 
based upon his own deductions from the information gathered during 
a prolonged sojourn in Eastern Europe, that the Austrian policy is 
that of annexation, not only as far as the Aigean, but even as far as 
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the Mediterranean. He affirmed of his own knowledge that active 
preparations were being made for the advance to Salonica, and he 
maintained that sooner or later the whole of the West Balkan States 
would be engulfed in the Austrian system. Servia commercially 
is already little better than an enclave of its powerful neighbour. 
Are iron bands to be put round Montenegro? Arrangements have 
been entered into—so his story goes—between Austria and Russia 
for the Austrian annexation of the whole of Macedonia; and 
Austria, commanding the AXgean and the Adriatic, would advance 
southward until the kingdom of Greece shared the fate of the 
Northern Principalities. The story, like many other stories of 
the partition and redistribution of empires, would have attracted 
little notice but for the commotion which it created at Vienna 
and Pesth. If the plans for the annexation of Greece had 
been lying in the pigeon-holes of the Austrian War Office, 
the story could not have been more passionately and repeatedly 
denied, and so manifest was the consternation in high quarters in 
Austria-Hungary, that people began to attach more importance to 
the disclosure of alleged Austrian designs than would otherwise have 
been the case. In the discussion that ensued many strange theories 
were broached, but none which afforded much ground for consolation 
to those who hope that the small nationalities of the Balkan may be 
allowed to feel their way as best they can toa higher form of civi- 
lisation than that which they at present possess. The favourite 
theory in the quarter where the discussion originated is, that Austria 
will seize Avlona to secure command of the Adriatic, that Italy will 
retort by occupying Corfu, and that Austria will then descend to 
Arta, and Greece will fall a prey to the advancing Hapsburz. Such 
a programme is rather extensive, and many men will have to die 
before such a readjustment of the European equilibrium is finally 
completed. 

If Austria is descending not only to Salonica but to the Pirzus, so 
much the more reason is there, argue the heralds of her approach, 
that England should seize Egypt. But England is not going to 
seize Egypt. The control of England and France, established 
by the late Government, is sedulously preserved by Lord Granville, 
who turns a deaf ear to all suggestions that tend to the isolated 
action of England in the Nile Valley. The military meeting has 
been tided over. Two Turkish Commissioners have put in an 
unwelcome appearance at Cairo, and although both England and 
France not only demanded their recall at Constantinople, but em- 
phasized their displeasure by dispatching ironclads to Alexandria, it 
is reported that they did not leave Egypt without extracting from the 
amiable but timid Tewfik a promise that he would at an early date 
seek investiture at the hands of the Sultan at Stamboul. The 
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Western Powers naturally look with the gravest suspicion upon 
everything tending to strengthen the authority of the Porte in 
Egypt, and the controllers of Egyptian finances cannot but regard 
with displeasure the exaction of a ceremony which will probably 
require a sum of £500,000 or so upon the exchequer of the 
Khedive. 


At the other extremity of Africa, the obstinacy of the Boers 
created some uneasiness. The Volksraad objected to ratify the 
Convention, which had been accepted by their leaders. They 
appealed to the Home Government, stating their objections to almost 
every clause which reserves to our representative the right of exer- 
cising an imperium in imperio in the Transvaal State. To these 
objections the Imperial Government replied promptly, by insisting 
upon the ratification of the Convention, and emphasizing their 
demands by preparing for a renewal of hostilities. The Volksraad, 
thus menaced, did at last ratify the Convention under pressure of 
Jorce majeure. When our troops are withdrawn, they will try to 
treat it as waste paper, which is perhaps the best thing that could 
happen to it. : 

Across the Atlantic it would seem that the bitter memories of a 
struggle waged a century since by an obstinate monarch with his 
revolted colonists were being succeeded by a fraternal appreciation 
of the wants of the English race. The surrender of Lord Cornwallis 
at Yorktown was celebrated on the 19th by the descendants of the 
victors with every demonstration of national rejoicing. At the close 
of the imposing ceremony, the following remarkable order of Presi- 
dent Arthur was read and obeyed with hearty good-will :—“In 
recognition of the friendly relations so long and so happily subsist- 
ing between Great Britain and the United States, in trust and 
confidence of peace and good-will between the two countries for all 
centuries to come, and especially as a mark of the profound respect 
entertained by the American people for the illustrious Sovereign 
and gracious lady who sits upon the British throne, it is hereby 
ordered that at the close of these ceremonies, commemorative of the 
valour and success of our forefathers in their patriotic struggle for 
independence, the British flag shall be saluted by the forces of the 
army and navy of the United States now in Yorktown, and that the 
Secretary of the Navy shall give orders accordingly.” The thunder 
of that salute is the most pleasing sound that the contemporary 
annalist has to chronicle this month. 


Oct. 25th, 1881. 











